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ARGUMENT OF THE UNITED STATES. 



The undersigned, counsel for the United States, conceive that before 
entering ux>on the argument which it has been made their duty to pre- 
pare, they owe more than a formal and ceremonious expression of iheir 
sense of the imx>ortance and dignity of the occasion and of the august 
character of the Tribunal which they are to address. Instances have 
heretofore occurred in which nations have submitted their controversies 
to peaceful arbitration ; but the most important of them have been 
cases in which mere pecuniar}*^ reparation was sought in resx)ect to acts 
which could not be recalled. To-day two most powerftil nations agree 
that their conflicting claims to permanent dominion shall be reconciled 
and determined without a resort to those methods of violence which 
carry with them such limitless destruction and suffering. A just hom- 
age is thus paid to the civilized sentiment of mankind that war is sel- 
dom, if ever, necessary; and that the conclusions of reason should be 
made to supersede the employment of force. 



FIRST. 

WHAT LAW IS TO GOVERN THE DECISION! 

The undei-signed believe it to be in a high degree imi)ortant that it 
should at the outset be clearly understood what principles and rules 
are to guide the Arbitrators in reaching their conclusions. Otherwise 
no argument can be intelligently framed. We do not indeed appre- 
hend that there can be any serious difference of ox)inion ux>on this 
I)oint. 

The consciousness and immediate conviction of every one having any 

part in the proceeding — ^Arbitrators and counsel alike — might be safely 
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2 ARGUMENT OF THE UNITED STATES. 

appealed to for the response that the determinatiou Diiist be grounded 
upon principles of right. It can not be that two great nations have volun- 
tarily waived their own convictions and submitted their rival claims to 
the determinations of caprice, or merely temporary expediency. It is not 
to such emx)ty and shifty expedients that national pride and power have 
paid their homage. The arbitrament of force can be worthily replaced 

only by that of right. This Tribunal would be robbed of its supreme 
dignity, and its judgment would lose its value, if its deliberations 

should be swayed in any degree by considerations other than those of 
justice. Its proceedings would no longer be judicial. The nation for 
which the undersigned have the honor to be retained is prepared to 
accept and abide by any determination which this Tribunal may declare 
as the just conclusion of law upon the facts as established by the proofs. 
It can not be content with any other. 

But what is the rule or principle of right? How is it to be described 
and where is it to be found t The answer to this question, though not 
so immediately obvious, is yet not open to doubt. In saying that the 
rule must be that of right, it is intended, and indeed declared, that it 
must be s^ moral rule, a rule dictated by the moral sense; but this may 
not be the moral sense as found in any individual mind, or as exhibited 
by the concurring sentiments of the people of any particular nation. 
There may be — there are — differences in the moral convictions of the 
people of different nations, and what is peculiar to one nation can not 
be asserted as the rule by which the conduct of another nation is to be 
controlled. The controversy to be determined arises between two dif- 
ferent nations, and it has been submitted to the judgment of a tribunal 
composed, in part, of the citizens of several other nations. It is im- 
mediately obvious that it must be adjudged upon principles and rules 
which both nations and all the Arbitrators alike acknowledge; that is 
to say, those which are dictated by that general standard of justice 
upon which civilized nations are agreed ; and this is international law. 
Just as, in municipal societies, municipal law, aside from legislative 
enactments, is to be found in the general standard of justice which is 
acknowledged by the members of each particular stat«, so, in the larger 
society of nations, international law is to be found in the general stand- 
ard of justice acknowledged by the members of that society. There is, 
indeed, no legislation, in the ordinary sense of that word, for the 
society of nations; nor in respect to, by far, the larger part of the 
affairs of life is there any for municipal societies; and yet there is 
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for the latter an always existing law by which every controversy 
may be determined. The only diflference exhibited by the former is 
that it has no regularly-constituted body of experts^ called judges, 
clothed with authority to declare the law. And this distinction is 
wiped away in the case of the present controversy by the constitu- 
tion of this tribunal. That there is an international law by which 
every controversy between nations may be adjudged and determined 
will scarcely be questioned anywhere; but here no such questioning 
is allowable. The parties to the controversy are, to employ a word 
familiar to them, estopped from raising it. They have voluntarily made 
themselves parties to a judicial proceeding. For what purpose is it 
that these nations have submitted rival claims to judicial decision if 
there is no legal rule which governs themf Why is it that they have 
provided for the selection of arbitrators preeminent for their knowl- 
edge of law, except that they intended that the law should determine 
their rival claims Y Nay, what is the relevancy, or utility, of this very 
argument in which we are engaged unless there is an agreed standard 
of justice to which counsel can appeal and upon which they can hope 
to convince t The undersigned conceive that it will not be disputed 
that this arbitration was planned and must be conducted upon the as- 
sumption that there is no place ux)on the earth, and no transaction 
either of men or nations which is not subject to the dominion of law. 
Kor can there be any substantial diflference of opinion concerning 
the sources to which we are to look for the international standard of 
justice which the undersigned have referred to as but another name 
for international law. Municipal and international law flow equally 
from the same source. All law, whether it be that which governs the 
conduct of nations, or of individuals, is but a part of the great domain 
of ethics. It is founded, in each case, upon the nature of man and the 
environment in which he is placed. The formal rules may indeed be 
varied according to the differing conditions for which they are framed, 
but the spirit and essence are everywhere and always the same. Says 
Sir James Mackintosh: 

The science which teaches the rights and duties of men and of states 
has in modern times been styled " the law of nature and nations." Under 
this comprehensive title are included the rules of morality, as they pre- 
scribe the conduct of private men towards each other in all the various 
relations of human life; as they regulate both the obedience of citizens 
to the laws, and the authority of the magistrate in framing laws and ad- 
ministering government; and as they modify the intercourse of inde- 
pendent commonwealths in peace and prescribe limits to their hostility 
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in war. This important science comprehends only that part of private 
ethics which is capable of being reduced to fixed and general rulesJ 

And Lord Bacon has, in language often quoted, pointed to the law 
of nature as the source of all human jurisprudence: 

For there are in nature certain fountains of justice, whence all civil 
laws are derived but as streams, and like as waters do take tinctures 
and tastes from the soils through which they run, so do civil laws vary 
according to the regions and governments where they are planted, 
though they proceed from the same fountain.* 

This original and universal source of all law is variously designated 
by difierent writers; sometimes as *'the law of nature," sometimes as 
'* natural justice," sometimes as " the dictates of right reason ; " but, 
however described, the same thing is intended. "The law of nature" 
is the most approved and widely employed term. The universal obli- 
gation which it imposes is declared by Cicero in a passage of lofty 
eloquence which has been the admiration of jurists in every succeeding 
age.' 

And the same doctrine is inculcated by the great teacher of the laws 
of England in language which may have been borrowed frt)m the grea^ 
Boman: 

This law of nature being coeval with mankind, and dictated by Grod 
himself, is, of course, superior in obligation to any other. It is binding 
over the globe, in all countries, and at all times; no human laws are of 
any validity if contrary to this, and such of them as are valid derive 
all their force and all their authority, mediately or immediately, from 
this original.* 

The dependency of all law upon the law of nature is happily ex- 
pressed by Oicero in another often quoted passage: " Lex est suprema 
ratio inHta a natura quw jubet ea quw facienda suntj prohibetque con- 

^ Dissertation on the Law of Nature and Nations. 

*De Aagmentis Soientiamm. 

"'fist qoidem vera lex recta ratio naturae congmens, diffusa in omnes, constans^ 
sempitema, quae vocet ad officium jubendo, vetando a frande deterreat, quae tanien 
neqne probos frustra jubet aut vetat, nee improbos jubendo aut vetando movet. Huio 
legi nee obrogari fes est neque derogari ex hac aliquid licet neqne tota abrogari po- 
test^ nee vero ant per senatura aut per populuni solvi hac lege possumus. neqne e»t 
qnaerendns explanator ant interpres ejus alius, nee eritalia lex Romae, alia Athenis, 
alia nunc, alia posthae, sed et oiunes gentes et omni tempore una lex et sempitema 
et immutabilis continebit nnusquisqne erit communis quasi magister et imperator 
omnium dens: ille legis hujns inventor, disceptator, lator, cui qui non parebit, ipse 
86 fugiet ac naturam hominis aspematus hoc ipso luet maximas poenas, etiam si 
caetera sapplicia quae putantur, eft ngerit." (De Republica, Lib. III. Cap. XXII, $ 33. ) 

^Blackstone, Com., Book I, p. 4L 
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trariaJ^^ And it is very clearly illustrated by the fact that the great 
expositors of the Roman law in seeking for a concise formula which 
would express its original and fundamental principles, have simply 
borrowed or framed a statement of the dictates of natural justice: 
"Jiim precepta aunt hose: honesta vivere^ alterum non Uedercj suum 
cuique tribuereP^ 

Some writers have been inclined to question the propriety of designat- 
ing as law that body of principles and rules which it is asserted are 
binding upon nations, for the reason that there is no common superior 
power which may be appealed to for their enforcement. But this is a 
sui)erficial view which has received no considerable assent. The pub- 
lic opinion of the civUized world is a power to which all nations are 
forced to submit. No nation can afibrd to take ux> arms in defence of 
an assertion which is pronounced by that opinion to be erroneous. A 
recent writer of established authority has well answered this objecrtion : 

It is sometimes said that there can be no law between nations, 
because they acknowledge no common superior authority, no interna- 
tional executive capable of enforcing the precepts of international law. 
This objection admits of various answers: First, it is a matter of fact 
that states and nations recognize the existence and independence of 
each other, and out of a recognized society of nations, as out of a society 
of individuals, law must necessarily spring. The common rules of right 
approved by nations as regulating their intercourse are of themselves, 
as has been shown, such a law. Secondly, the contrary position con- 
founds two distinct things, namely, the physical sanction which law 
derives from being enforced by superior power, and the moral sanction 
conferred on it by the tuudamental principle of right; the error is 
similar in kind to that which has led jurists to divide mo^^al obliga- 
tions into perfect and imperfect. All moral obligations are equally 
perfect, though the means of compelling their performance is, humanly 
speaking, more or less perfect, as they more or less fall under the cog- 
nizance of human law. In like manner, international justice would 
not be less deserving of that appellation if the sanctions of it were 
wholly incapable of being enforced. 

• •••••• 

But irrespectively of any such means of enforcement the law must 
remain. God has willed the society of States as He has willed the so- 
ciety of individuals. The dictates of the conscience of both may bo 
violated on earth, but to the national as to the individual conscience, 
the language of a profound philosopher is applicable : *' Had it strength 
as it had right, had it power as it has manifest authority, it would ab- 
solutely govern the world." 

• ••••*• 

Lastly, it may be observed on this head, that the history of the 
world, and especially of modem times, has been but incuriously and 
un profitably read by him who has not perceived the certain Nemesis 
which overtakes the transgressors of international justice; for, to take 

» Cic. De Legibus, Lib. I, c. VI, $ 6. « Just. I, 1. 3. 
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but one instance, what an "Hiad of woes'' did the precedent of the 
first partition of Poland open to the kingdoms who participated in that 
grievous inti^action of international law ! The Roman law nobly ex- 
presses a great moral truth in the maxim, " Jurisjurandi contempta 
religio satis Deum habet ultorem." The commentary of a wise and 
learned French jurist upon these words is remarkable and may not in 
aptly close this lirst part of the work : '* Paroles (he says) qu'on pent 
appliquer ^galement k Unite infraction des loix naturelles. La justice 
de TAuteur de ces loix n'est pas moius aim^e contre ceux qui les trans- 
gi^essent que contie les violateurs du sennent, qui n'ajoute rien a I'obli- 
gation de les observer, ni ^ la force de nos engagements, et qui ne sert 
qu'^ nous rappeler le souvenir de cette justice inexorable.^ (Philli- 
more's International Law, third edition, London, 1879, voL i, section 

LX.)' 

That there is a measure of uncertainty concerning the precepts of the 
law ofnature and, consequently, in international, law which is derived 
jfrom it, is indeed true. This uncertainty in a greater or less degree is 
found in all the moral sciences. It is exhibited in municipal law^ 
although not to so large an extent as in international law. Law is matter 
of opinion; and this differs in diti'erent countries and in different ages, 
and indeed between different minds in the same country and at the 
same time. The loftiest precepts of natural justice taught by the most 
elevated and refined intelligence of an age may not be acquiesced in or 
appreciated by the majority of men. It is thus that the rules actually 
enforced by municipal law often fall short of the highest standard of 
natural justice. Erroneous decisions in municipal tribunals are of fre- 
quent occurrence. Such decisions, although erroneous, must necessarily 
be accepted as declarative of the rule of justice. They represent the 

' The datieB of men, of subjects, of princes, of lawgivers, of magistrate's, and of 
states are aU parts of one consistent system of universal morality. Between the 
most abstract and elementary maxims of moral philosophy and the most complicated 
controversies of civil and public law there subsists a connection. The principle of 
justice deejdy rooted in the nature and interests of man pervades the whole system 
and is discoverable in ever>' part of it, even to the minutest ramification in a legal 
formality or iu the construction of an article in a treaty .^Sir James Macintosh, 
Discourse on the Law of Nature and Nations. sHbHne.) 

Mr. Justice Story says: " The true foundation on which the administration of in- 
ternational law must rest is that the rules which are to govern are those which arise 
from mutual interest and utility, from a sense of the inconveniences which would 
result from a contrary doctrine?, and from a sort of moral necessity to do justice in 
order that justice may be done to us in return/' ( Conflict of Laws, ch. ii, sec. 35.) 

And, sitting as a judge, he declared: ** But I think it may be unequivocally affirmed 
that every doctrine that may be fairly deduce<l by correct reasoning from the rights 
and duties of nations and the nature of moral obligations may theoretically be 
said to exist in the law of nations ; and, unless it be relaxed or waived by the con- 
sent of nations, which may be evidenced by their general practice and custom, it 
may be enforced by a court of justice wherever it arises in judgment." (La Jeune 
£ug6nie, 2 Mason's Beports, p. 449.) 
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national standard of justice accepted and adopted in states where they 
are pronounced. So far as they are wrong they will ultimately be cor- 
rected as nearer apjiroaches are made to the truth. So also in inter- 
national law, the actual practice of nations does not always conform to 
the elevated precepts of the law of nature. In such cases, however, the 
actual praetice must be accepted as the rule. It is this which exhibits 
what may be called the international standard of justice; that is to say, 
that standard upon which the nations of the world are agreed. As 
municipal law embraces so much of natural justice, or the law of nature, 
as the municipal society recognizes and enforces upon its members, so, 
on the other hand, international law embraces so much of the same law 
of nature as the society of nations recognizes and enforces upon its 
members in their relations with each other. The Supreme Court of the 
United States, speaking through its greatest Chief Justice, was obliged 
to declare in a celebrated case that slavery, though contrary to the law 
of nature, was not contrary to the law of nations ; and an English judge, 
no less illustrious, was obliged to make a like declaration.^ Perhaps 
the same question would in the present more humane time be otherwise 
determined. 

But, although the actual practice and usages of nations are the best 
evidence of what.is agreed upon as the law of nations, it is not the only 
evidence. These prove what nations have in fact agreed to as binding 
law. But, in the absence of evidence to the contrary, nations are to 
he presumed to agree upon what natural and universal justice dictates. 
It is upon the basis of this presumption that municipal law is from time 
to time developed and enlarged by the decisions of judicial tribunals 
and jurists which make up the unwritten municipal jurisprudence. 
Sovereign states are presumed to have sanctioned as law the general 
X)rinciples of justice, and this constitutes the authority of municipal 
tribunals to declare the law in cases where legislation is silent. They 
are not to conclude that no law exists in any particular case because it 
has not been provided for in positive legislation. So also in interna- 
tional law, if a case arises for which the practice and usages of nations 
have furnished no rule, an international tribunal like the present is not 
to infer that no rule exists. The consent of nations is to be presumed 
in favor of the dictates of natural justice, and that source never fails 
to supply a rule. 

If the foregoing observations are well founded, the law by which this 

^The Antelope 10, Wlieaton's Reports, p. 120; The Louis, 2 Dods, 238. 
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Tribunal is to be guided is the law of nations; and the sources to wliicL 
we are to look for that law upon any question which may arise are these : 

First. The actual practice and usages of nations. These are to be 
learned from history in the modes in which their relations and inter- 
course with one another are conducted ; in the acts commonly done by 
them without objection from other nations; in the treaties which they 
make Nvith each other, although these are to be viewed with circum- 
spection as being based often upon temporary and shifting considera- 
tions, and sometimes exacted by the more powerful from the weaker 
states ; and in their diplomatic correspondence with each other, in which 
supposed principles of the law of nations are invoked and acceded to. 

Second. The judgments of the courts which profess to declare and 
administer the law of nations, such as prize courts and, in some in- 
stances, courts of admiralty, furnish another means of instruction. 

Third. Where the above mentioned sources &U to furnish any rule 
resort is to be had to the great source from which all law flows, the 
dictates of right reason, natural justice; in other words, the law of 
nature. 

Fourth. And in ascertaining what the law of nature is upon any 
particular question, the municipal law of States, so fieu: as it speaks with 
a concurring voice, is a prime fountain of knowledge. This is for the 
reason that that law involves the law of nature in nearly every con- 
ceivable way in which it speaks, and has been so assiduously cultivated 
by the study of ages that few questions concerning right and justice 
among men or nations can be found for which it does not furnish a 
solution. 

Fifth. And, finally, in all cases, the concurring authority of jurists of 
established reputation who have made the law of nature and nations 
a study is entitled to respect. 

Mr. Chief Justice Marshall has expressed from the bench of the 
Supreme Court of the United States what we conceive to be the true 
rule. He says: 

The law of nations is the grea^ source from which we derive those 
rules respecting l)elligerent and neutral rights which are recognized 
by all civilized and commercial states throughout Europe and America. 
This law is in part unwritten, and in part conventional. To ascertain 
that which is unwritten we recur to the great principles of reason and 
justice; but as these principles will be differently understood by dif- 
ferent nations under different circumstances, we consider them as 
being, in some degree, rendered fixed and stable by a series of judicial 
decisions. The decisions of the courts of every country^ so far as they 
are founded upon a law common to every country, will be received 
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not as authority, but with respect. The decisions of the courts of 
every country show how the hiw of nations, in the given case, is under- 
stood in that country, and will be considered in adopting the rule 
which is to prevail in this.^ 

James 0. Cabteb. 

» Sixty Hogsheads of Sugar r. Boyle, 9 Cranch, 191, 197. 

The views stated in the text concerning the foundation of the law of nations 
and the sources from which it is to he gathered, are, it is helieved, 8upi>orted hy 
the concurrent voices of writers of estahlished authority. Difterences wiH he found 
in the modes of statement ; hut there seems to ho no suhstantial disagreement. A col- 
lection of extracts from many writers of diifereut nations will be found ia the Appen- 
dix immediately following. 
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APPENDIX TO PART FIRST (MR. CARTER'S ARGUMENT). 

CITATIONS PROM WRITERS UPON THE LAW OF NATURE AND 
NATIONS, SHOWING THE FOUNDATION OF INTERNATIONAL 
LAW. ITS RELATIONS TO THE LAW OF NATURE. AND THE 
SOURCES FROM WHICH THE KNOWLEDGE OP IT IS TO BE 
DERIVED. 

[POMEKOT. Lectures on International Law, ed., 1886., ch. i, sees. 29, 30, 31, 33, 
pages 23-26.] 

Sec. 29. (2) A large number of rules which govern the mutual rela- 
tions of states in their corporate cai)acity are properly called inUrna- 
tional law, on account of the objects which they subserve and the rights 
and duties they create. They are also proi>erly latCj because they have 
been established by particular states as a part of their own municipal 
systems, and are enforced by their Judiciary and executive in the same 
manner as other portions of the local codes. They are in fact principles 
of the law of nature or morahty put in the form of human commands, 
and clotheil with a human sanction. 

(3) What is called international law in its general sense, I would 
term international morality. It consists of those rules founded up<m 
justice and equity, and deduced by right reason, according to which 
independent states are accustomed to regulate their mutual inter- 
course, and to which they conform their mutual relations. These 
rules have no binding force in themselves as law ; but states are more 
and more impelled to observe them by a deference to the gen- 
eral public opinion of Chiistendom, by a conviction that they are right 
in themselves, or at least expedient, or by a fear of provoking hostilities. 
This moral sanction is so strong and is so constantly increasing in its 
power and effe(*t, that we may with propriety say these rules create 
rights and corresponding duties which belong to and devolve upon in- 
dependent states in their corporate political capacities. 

Sec. 30, We thus reach the conclusion that a large portion of inter- 
national law is rather a branch of ethics than of positive human juris- 
prudence. This fa<*t, however, allbrds no ground for the jurist or the 
student of jurisprudence to neglect the science. Indeed, there is the 
greater advantage in its study. Its rules are based upon abstract jus- 
tice; they are in conformity with the deductions of right reason; hav- 
ing no positive human sanction they appeal to a higher sanction than 
do the precepts of municipal codes. All these features clothe them 
with a nobler character than that of the ordinary civil jurisprudence, 
as God's law is more ix»rfect than human legislation. 

Sec. 31. The pre<^'eding analysis of the nature and characteristics of 
international law enables us to answer the general question, What are 
its sources! If we con tine our attention to that put ion which is in 
every sense of the term strictly international, and is therefore, as we 
have seen, morality rather than law, these sources are plainly seen to 
be: (1) The Dixinelaw; (2) Enliglitei ed reas »n acting upon the ab- 
stract principles of ethics; and (3) The co isent of nations in adojiting 
the particular rules thus drawn from the generalities of the moml law 
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by the aid of right reason. It is only with this portion of international 
law that we need now concern ourselves. That other portion which I have 
already described as international only in its objects, and strictly 
national and municipal in its creation and sanctions, springs ft'om the 
same sources whence all of the internal law ot a particular State arises — 
from legislatures and the decisions ot courts. We will then briefly con- 
sider these principal sources, or, if I may use the expression, fountains 
from which flow the streams of the jus inter genUs. 

Sec. 33. (2) RecLson, But the precepts of the moral law, either as con- 
tained in the written word, or as felt in the consciousness of the human 
race, are statements of broad, general principles; they are the germs, 
the fructifying powers; they must be developed, must be cast in a more 
practical and dogmatic form to meet the countless demands of each in- 
dividual, and of the societies we call nations. To this end we must 
appeal to reason ; and hence the second source which I have mentioned, 
namely, enlightened reason acting upon the abstract principles of 
morality. I can not now stop to illustrate this proposition ; we shall 
meet many pertinent examples in the course of our investigations. I 
wish now, however, to dwell upon one fact of great importance — a fact 
which will help you to avoid many difflculties, to reconcile many dis- 
, crepancies, to solve many uncertaincies. This fact is, that an interna- 
tional law is mainly based upon the general principles of pure morality, 
and as its particular rules are mainly drawn therefrom, or are intendea 
to be drawn therefrom, by reason, it is, as a science, the most progres- 
sive of any department of jurisprudence or legislation. The improve- 
ment of civilized nations in culture and refinement, the more complete 
understanding of rights and duties, the growing appreciation 6i the 
tnith that what is right is also expedient, have told, and still do tell, 
upon it with sudden and surprising effect. 

The result is that doctrines which were universally received a gener- 
ation since are as universally rejected now; that precedents which 
were universally considered as binding a quarter of a century ago 
would at the present be passed by as without force, as acts which 
could not endure the light of more modem investigation. More par- 
ticularly is this true in respect to the niles which define the rights of 
belligerents and neutrals. The latest works of European jurists are, 
as we shall see, conceived in a far different spirit from standard treat- 
ises of the former generation. It was the entire ignoring or forgetful- 
news of this evident and most benign fact by Mr. Senator Sumner, 
in the celebrated and elaborate speech which he delivered a few years 
since upon the international policy of England, that rendered the 
speech utterly useless as an argument, exposed it to the criticism of 
European jurists, and left it only a monument of unnecessary labor in 
raking up old precedents from history, which no civilized nation of our 
own day would quote or rely upon. 

The Roman law, that wonderful result of reason working upon a basis 
of abstract right, is largely appealed to in international discussions, as 
containing rules which, at least by analogy, may serve to settle inter- 
national disputes. No one can be an accomplished diplomatist without 
a familiar acquaintance with much of this immortal code. 

[Phillimore. International law, I87I, ch. ni, pages 14-28.] 

XrX. ♦ ♦ ♦ What are in fact the fountains of international 
jurisprudence t^ • • ♦ 

XX. Grotius enumerates these sources as being ^^ ipsa natura^ leges 
divituBj mores J etpacta.^ 
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In 1753 the British Government made an answer to a memorial of the 
Prnssian Government which was termed by Montesquieu reptinne mns 
replique^ and whieh has been fjenerally reeojrnized as one of the ablest 
exiKK^itions of international law ever embodied in a state pai>er. In 
this memorable dm'ument '"The Law ot Nations" is said to be founded 
uiKMi Justice, equity, convenience, and the reason of the thing and con- 
tirmetl by lonfr usage. 

XXI. These two statements may be said to embrace the substance 
of all that can be said on this subject. ♦ ♦ ♦ 

XXII. Moral jhtsoiis are governed partly by Divine law, • • ♦ 

which includes natural law — ^i)artly, by ix)sitive instituted human law. 
# # • 

St^ites, it has been said, are reciprocally recognized as moral per- 
sons. States are therefore governed, in their mutual relations, partly 
by Divine and partly by i>ositive law. Divine law is either (1) that 
which is written by the linger of God on the heart of man, when it is 
called natural law ; or (2) that which has been miraculously made 
known to him. ♦ ♦ ♦ 

XX I II. The primary source, then, of international jurisprudence is 
Divine law. 

XXVI. ♦ ♦ ♦ Cicero maintains that G^ has given to all men 
conscience and intellect ; that where these exist, a law exists, of which 
all men are common subjects. Where there is a common latCy he argues, 
there is a common rights binding more closely and visibly upon the mem- 
bers of each separate state, but so knitting together the universe, *' ut 
jam univernus hie mundus una civituJt «t7, communis Deorum atque komi- 
num exist imandaJ^ 

That law, this great jurist says, is immortal and unalterable by prince 
or people. ♦ ♦ ♦ 

XXXI. This would be called by many who have of late years written 
on the science, international morality; they would restrict the term law 
absolutely and entirely to the treaties, the customs, and the practice of 
nations. 

If this were a mere question as to the theoretical arrangement of 
the subject of international law, it would be of but little importance. 

* ♦ ♦ But it is of great practical importance to mark the sub- 
ordination of the law derived from the consent of states to the law de- 
rived from God. 

XXXII. ♦ ♦ • Another practical consequence is that the law 
derived from the consent of Christian states is restricted in it^Ji opera- 
tion by the divine law; and just as it is not morally comi)etent to any 
individual state to make laws which are at variance with the law of 
God, whether natural or revealed, so neither is it morally competent to 
any assemblage of states to make treaties or adopt customs which con- 
travene that law. 

Positive law, whether national or international, being only declara- 
tory, may add to, but can not take from, the prohibitions of divine 
law. ""Cirilis ratio cirilia quidem jura corrumpere potest, naturalia 
non utiqucy^'' is the language of Koman law; and is in harmony with 
the voice of international juiisprudeuce as uttered by Wolft*: ^"Absit 
rero^ ut existimes^jus gentium rohintarium ah earum rohtntate ita profis- 
cisciy ut libera sit earum in eodem condendo voluntas^ ct stet pro ratione 
sola voluntas^ nulla habita ratione juris naturalis.^ 

XXXIII. This branch of the subject may be well concluded by the 
invocation of some high authorities from the jurisprudence of all 
countries in sujiport of the foregoing opinion. 
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Grotius says emphatically: ^^Nimirum humana jura ^i[JJL,ta comtit- 
uerepo88unt prater naturanij contra nihil." 

John Voet speaks with great energy to the same eftect: ^' Quod si 
contra rectw rationis dictumen gentes usu quwdam introduxerint^ NON ea 
jus gentium rectd dixeriSj SED pessimam potixjs morum humani gen- 
eris OORRUPTELAM." 

Suarez, who has discussed the philosophy of law in a chapter which 
contains the germ of most that has been written upon the subject, 
says: ^^ Leges autem ad jus gentium pertinentes verw leges suntj ut expli- 
catum manet, propinquiores sunt legi naturali quam leges civiles, ideoque 
impossihile est esse contrarian cequitati naturali.''^ 

WoUf, speaking of his own time, says: ^' Omnium fer^ animos occupavlt 
perversa ilia opinio^ quasi pons juris gentium sit utilitas pro- 
pria ; undue contingit, id potential cowquari, DamnamxM hoc in privatiSj 
damnamus in rectore civitatis; sed ^que idem damnandum est in 
gentibus." 

Mackintosh nobly sums up this great argument: " The duties of men, 
of subjects, of princes, of lawgivers, of magistrates, and of states^ are 
all parts of one consistent system of universal morality. Between the 
most abstract and elementary maxim of moral philosophy, and the 
most complicated controversies of civil or public law, there subsists a 
cx)nneetion. The principle of justice, deeply rooted in the nature and 
interest of man, pervades the whole system, and is discoverable in every 
part of it, even to its minutest ramification in a legal formality, or in 
the construction of an article in a treaty.'' 

[Henry Sumner Maine, International Law, pages 13-47.] 

In modern days the name of International Law has been very much 
confined to rules laid down by one particular class of writers. They 
may be roughly said to begin in the first half of the seventeenth cen- 
tury, and to run three parts through the eighteenth century. The 
names which most of us know are, first of all that of the great Hugo 
Grotius, followed by Puffendorf, Leibnitz, Zouch, Selden, Wolf, Bynker- 
shoek, and Vattel. The list does not absolutely begin with Grotius, 
nor does it exactly end with Vattel, and indeed, as regards the hither 
end of this series the assumption is still made, and I think not quite 
fortunately, that the race of law-creating jurists still exists. ♦ • ♦ 
Their [the writers named and a few others] system is that convention- 
ally known as International Law. 

A great part, then, of International Law is Koman law spread over 
Europe by a process exceedingly like that which a few centuries earlier 
had caused other portions of Roman law to filter into the interstices of 
every European legal system. The Roman element in International 
Law belonged, however, to one special province of the Roman system, 
that which the Romans themselves called natural law, or, by an alter- 
native name. Jus Gentium. In a book published some years ago on 
" Ancient Law" I made this remark : '* Setting aside the Treaty Law of 
Nations, it is surprising how large a part of the system is made up of 
pure Roman law. Wherever there is a doctrine of the Roman juris- 
consults affirmed by them to be in harmony with the Jus Gentium, the 
Publicists have found a reason for borrowing it, however plainly it 
may bear the mark of a distinctive Roman origin." ♦ • • 

Seen in the light of stoical doctrine the law of nations came to be 
identifled with the law of nature^ that is to say, with a number of sup- 
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posed principles of conduct wbich man in soi*iety ol>ey8 8ini]>ly bci*aii8e 
he is man. Tlnus the law of natni^e is simply the law of nations seen 
in the light of a i>eeuliar theory. A ]>as8:i^e in the Roman institates 
shows that the expressions were practically convertible. The greatest 
Amction of the law of nature was discharged in giving birth to modem 
international law. ♦ ♦ ♦ 

The impression that the Koman law sustained a system of what 
would now l>e called international law, and that this svstem was iden- 
tical with the law of nature had undoubtedly much influence in causing 
the ndes of what the Romans called natural law to be engratled on, and 
ideutitied with, the modern law of nations (pajre 28). 

It is only necessarj' to look at the earliest authorities on international 
law, in the **De Jure Belli et Pacis'' of Grotius for example, to see 
that the law of nations is essentially a moral and, to some extent, a 
religious system. Thi» appeal of (irotius is almost as frequent to morals 
and religion as to precedent, and no doubt it is these portions of the 
book ♦ ♦ ♦ which gained for it much of the authority which it 
ultimately obtained. (Page 47.) 

[From Wheaton, International Law^ part I, ch. i, sees. 4^ 14.] 

The principles and detiiils of international morality, as distinguished 
from international law, are to be obtained not by applying to nations 
the niles which ought to govern the conduct of indixiduals, but by as- 
certaining what are the ndes of international conduct which, on the 
whole, l)est promote the general hap])iness of mankind. 

International law, as understood among civilized nations, may be de- 
fined as consisting of those rules of conduct which reason deduces, as 
consonant to justice, from the nature of the society existing among 
independent nations; with such definitions and modifications as may 
be established by general consent. 

[Kent's Conimentarie©, Part i, lect. 1, pages 2-4.] 

♦ * ♦ The most useful and practical part of the law of nations is, 
no doubt, instituted or positive law, founded on usage, consent, and 
agreement. But it would be imi>roper to separate this law entirely 
from natural jurisprudence and not to consider it as deriving much of 
its force and dignity from the same principles of right reason, the same 
views of the nature and constitution of man, and the same sanction of 
divine revelation, as those from which the science of morality is deduced. 
There is a natural and a jKKsitive law of nations. By the former every 
state, in its relations with other states, is bound to conduct itself 
with justice, good faith, and benevolence: and this application of the 
law of nature has been called by Vattcl the necessary law of nations, 
because nations are bound by the law of nature to observe it: and it is 
termed by others the internal law of nations, because it is obligatory 
upon them in lioiut of conscience. 

We ought not, therefore, to separate the science of public law from 
that of ethics, nor encourage the dangerous suggestion that govern- 
ments are not so strictly bound by the obligations of truth, justice, and 
humanity, in relation toother powers, as they are in the management of 
their own local concerns. States or bo<lies politic are to be considered 
as moral i>ersons, having a juiblic will, capal)lc and free to do right and 
wrong, inasmuch as they are collections of individuals, each of whom 
carries with him into the servi«*e of the community the same binding 
law of morality and religion which ought to control his conduct m pri- 
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v.it6 life. The law of iiatioDS is a complex system, composed of various 
iTorredients. It consists of general principles of right and Jiustice, 
equally suitable to the government of individuals in a state of natural 
equality and to the relations and conduct of nations; of a collection of 
usages, customs, and opinions, the growth of civilization and commerce, 
and of a code of conventional or positive law. 

In the absence of these latter regulations, the intercourse and con- 
duct of nations are to be governed by principles fairly to be deduced 
from the rights and duties of nations (^d the nature of moral obliga- 
tion; and we have the authority of the lawyers of antiquity, and of 
some of the first masters in the modem school of public law, for plac- 
ing the moral obligation of nations and of individuals on similar 
grounds, and for considering indi\adual and national morality as parts 
of one and the same science. 

The law of nations, so far as it is founded on the principles of natural 
law, is equally binding in every age and upon all mankind. ♦ ♦ ♦ 

[Halleok, International Law, ch. u, sec. 13, page 50, and sec. 18, page 54.] 

Sec. 13. It is admitted by all that there is no universal or immutable 
law of nations, binding upon the whole human race, which all mankind 
in all ages and countries have recognized and obeyed. Nevertheless, 
there are certain principles of action, a certain distinction between 
right and wrong, between justice and injustice, a certain divine or 
natural law, or rule of right reason, which, in the words of Cicero, "is 
congenial to the feelings of nature, diflPused among all men, uniform, 
eternal, commanding us to our duty, and prohibiting every violation of 
it; one eternal and immortal law, which can neither be repealed nor 
derogated from, addressing itself to all nations and all ages, deriving 
its authority from the common Sovereign of the universe, seeking no 
other lawgiver and inteq)reter, carrying home its sanctions to every 
breast, by the inevitable imnishment He inflicts on its transgressors." 

It is to these principles or rule of right, reason, or natural law, that 
all other laws, whether founded on custom or treaty, must be referred, 
and their binding force determined. If, in accordance \Wth the spirit 
of this natural law, or if innocent in themselves, they are binding upon 
all who have adopted them ; but if they are in violation of this law, and 
are unjust in their nature and effects, they are without force. The prin- 
ciples of natural justice, applied to the conduct of states, considered as 
moral beings, must therefore constitute the foundation upon which the 
customs, usuages, and conventions of civilized and christian nations 
are erected into a grand and lofty temple. The character and dura- 
bility of the structure must depend upon the skill of the architect and 
the nature of the materials; but the foundjition is as broad as the i)rin- 
ciples of justice, and as immutable as the law of God. 

Sec. 18. The first source from which are deduced the rules of con- 
duct which ought to be observed between nations, is the divine UiWj or 
principle of justice, which has been defined "a constant and peri)etual 
disiK)sition to render every man his due." The peculiar nature of the 
society existing among independent states, renders it more difficult to 
apply this principle to them than to individual members of the same 
state; and there is, therefore, less uniformity of opinion with respect to 
the rules of international law properly deducible from it, than with 
respect to the rules of moral law governing the intercourse of indi- 
vidual men. It is, perhaps, more properly speaking, the test by which 
the rules of positive international law are to be judged, rather than the 
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source from which these rules themselves are deduced. (Justinian, In- 
stitutes, lib. 1, tit. 1 ; Phillimore, On Int. Law, Vol. I, sec. 23; Dymond, 
Prin. of Morality, Essay 1, pt. 2, ch. 4; Manning, Law of Nations, pp. 
67-58; Cotelle, Droit des Gens, pt. 1; Heineccius, Elementa Juris Kat. 
et Gent., lib. 1, cap. 1, sec. 12.) 

[Woolsey : Introduction International Law, ed. 1892, seo. 15, page 14.] 

Sec, 15, ♦ ♦ ♦ But what are the rational and moral grounds of 
international law t As we have seen, they are the same in general with 
those on which the rights and obligations of individuals in the state 
and of the single stat** towards the individuals of which it consists, 
repose. If we define natural jm to be the science which from the 
nature and destinati(m of man determines his external relations in 
society, both the question, What ought to be the rights and obligations 
of the individual in the state! and the question, What those of a state 
among states ought to bef fall within this branch of science. That 
there are such rights and obligations of states will hardly be doubted 
by those who admit that these relations of natural justice exist in any 
case. There is the same reason why they should be applied in regulat- 
ing the intercourse of states as in regulating that of individuals. 

There is a natural destination of states, and a divine purpose in their 
existence, which makes it necessary that they should have certain 
functions and powers of acting within a certain sphere, which external 
force may not invade. It would be strange if the state, that power 
which defines rights and makes them real, which creates moral persans 
or associations with rights and obligations, should have no such rela- 
tions of its own — should be a physical and not a moral entity. In fact, 
to take the opposite ground would be to maintain that there is no right 
and wrong in the intercourse of states, and to leave their conduct to 
the sway of mere convenience. 

[Wolflf, quoted by Vattel, preface to seventh American ed., page ix.] 

Nations do not, in their mutual relations to each other, acknowl- 
edge any other law than that which nature herself has established. 
Perhaps, therefore, it n)ay appear superfluous to give a treatise on the 
law of nations as distinct from the law of nature. But those who 
entertain this idea have not sufficiently studied the subject. Nations, 
it is true, can only be considered as so many individual persons living 
together in the state of nature; and, for that reason, we must apply 
to them all the duties and rights which nature prescribes and attributes 
to men in general, as being naturally born fiee, and bound to each 
other by no ties but those of nature alone. The law which arises from 
this application, and the obligations resulting from it, proceed from 
that immutable law founded on the natiue of man; and thus the law of 
nations certainly belongs to the law of nature; it is, therefore, on ac- 
count of its origin, called the natural,, and, by reason of its obligatory 
force, the nece^Hary^ law of nations. Tliat law is common to all nations; 
and if any one of them does not respect it in her actions, she violates 
the common rights of all the others. 

But nations or sovereign States being moral persons and the subjects 
of the obligations and rights resulting, in virtue of the law of nature, 
from the act of association which has formed the political body, the 
nature and essence of these moral persons necessarily differ, in many 
respects, from the nature and essence of the physical individuals, or 
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men, of whom tLey are composed. When, therefore, we would apply to 
nations the duties which the law of nature prescribes to individual 
man, and the rights it confers on him in order to enable him to fulfill 
his duties, since those rights and those duties can be no other than 
what are C/Onsistent with the nature of their subjects, they must, in 
their application, necessarily undergo a change suitable to the new sub- 
jects to which they are applied. Thus, we see that tbe law of nations 
does not, in every particular, remain the same as the law of nature, 
regulating the actions of individuals. Why may it not, therefore, be 
separately treated of as a law peculiar to nations! 

[From '^ Dea Droits et dea Devoirs des Nations Neutres en Temps de Guerre Mari- 
time/' par L. B. Hautefeuille, 1848, vol. X, pages 46, 12 et seq. Translation.] 

He (God) has given to nations and to those who goveni them a law 
which they are to observe towards each other, an unwritten law, it is 
true, but a law which He has taken care to engrave in indelible char- 
acters in the heart of every man, a law which causes every human 
being to distinguish what is true from what is false, what is just from 
what is unjust, and what is beautiful from what is not beautiful. It is 
the divine or natural lawj it constitutes what I shall call primitive 
law. 

This law is the only basis and the only source of international law. 
By going back to it, and by carefully studying it, we may succeed in 
retra<;hig the rights of nations with accuracy. Every other way leads 
infallibly to error, to grave, nay, deplorable error, since its immediate 
result is to blind nations and their rulers, to lead them to misunder- 
stand their duties, to violate them, and too often to shed torrents of hu- 
man blood in order to uphold unjust pretensions. The divine hiAv is not 
written, it has never been formulated in any human language, it has 
never been promulgated by any legislator; in fact, this has never been 
possible, because such legislator, being man and belonging to a nation, 
was from that very fact without any authority over other nations, and 
had no power to dictate laws to them. 

This lack of a positive text has led some publicists to deny the 
existence of the natural law, and to reject its application. They have 
based their action in so doing more particularly upon the different way 
in which each individual interprets that law, according as his organiza- 
tion is more or less i)erfect, more or less powerful, if I may thus express 
myself; hence, it results that this law is different for each individual 
and for e^ujh nation, that is to say, that it does not exist. One of these 
writers, in support of his denial of the natural law, lays down the prin- 
ciple that man brings nothing with him into this world except feelings 
of pain or pleasure, and inclinations that seek to be satisfied, which can 
never be entitled to the name of laws, since they vary according to the 
organization of each individual, because they are by no means the same 
among all nations and in all climates.^ 

These opinions would perhaps have some appearance of reason if the 
natural law were represented as a written system of legislation or as a 
complete code similar to those which govern human society and the 
members who compose it. Then it might be said with Moser: "What 

^ What is natural in man is his feelings of pain or pleasure, his inclinations ; but to 
call these feelings and inclinations laws, is to introduce a false and dangerous view 
and to put language in contradiction with itself, for laws must be made for the very 
purpose of repressing these inclinations. * * * (Jeremy Beutham^ False Manner 
of Keasoning in Matters of Legislation.) 

14749 2 
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is this law which is so much talked about! Must we seek its princi- 
ples in Grotius or Hobbes?''^ 

Some one might ask to see that code which is destined to i>revent all 
wars by foreseeing and condemning all unjust claims in advance. It 
is not thus, however, that the natural law is presented by those au- 
thors who have taken its teachings as the basis of their writings; they 
have never sought to give it a body or to put it in the form of a written 
law. What is true, and, in my opinion, incontestable, is that notions 
of what is just and what is unjust arc found in all men; it is that all 
individuals of the human race that are in the enjoyment of reason have 
these notions graven ui)on their hearts, and that they bring with them 
into the world when they are bom. These notions do not extend to 
all the details of law as do civil laws, but they have reference to all 
the most prominent points of law, if I may thus express myself. 

It can not be denied that the idea of ]>roi)erty is a natural and innate 
idea. The same is the case with the idea which impels every individ- 
ual to exercise care for his own preservation with that which forbids 
men to enrich themselves at the expense of others; which imposes the 
obligation to repair a wrong done to one's fellow-man, to perfonn a 
promise made, etc, etc. These first and innate notions, which every 
man brings with him into the world when he is born, are the precepts 
of the natural law; and human laws are all the more i>erfect the nearer 
they approach to these divine prei'cpts. The natural or divine law is 
the only one that can be applied among nations — among beings free from 
every bond and having no interest in common. 

From these general rules of di\ine law it is easy to form secondary 
laws having for their object the settlement of all questions that can 
arise among all the peoples of the universe. To cite but a single exam- 
ple, it is evident that from the principle of the law emanating from God, 
that every nation is fi^e and indei)endent of every other nation (which 
principle is recognized by all men), this conseciuence results, which is 
necessary and absolute, as is the principle itself, viz : That everj' na- 
tion may freely exchange its supertiiious i)ossessi(ms, trade with whom- 
soever it may choose to seek in order to make such exchange and to 
carry on such trade, without being under any necessity of ajiplying for 
the permission of a third nation. The only condition that it nmst ful- 
fill is that it must obtain the consent of the other party to the contract. 
It need not trouble itself about the annoyance that such exchange may 
cause a third nation, provided such trade does not interfere with the 
I>ositive and natural rights of such nation. 

This second rule gives rise to several others which are as clear and 
absolute as it is itself. In a word, all international law is the outgrowth 
of natural and primitive law. Viewed in this light, it seems to me im- 
possible to dispute the existence of the primitive law; it is a kind of 
mathematical truth, and I do not fear to reply to Moser; the principles 
of this law are not only in Grotius and Hobbes, but they are in the 
hearts of all men, they are in the heart of you who ask where they are 
found. 

International law is, therefore, based ui>on the divine and primitive 
law; it is aU derived from this source. By the aid of this single law, I 
firmly believe that it is not only possible, but even easy, to regulate all 
relations that exist or may exist among the nations of the universe. 
This common and positive law contains all the rules of justice; it exists 



* (Moser, ''Essai sur le droit des gens dea plus modemeb des Dations eorop^Dnes 
en paix et en guerre, 1778-1780.") 
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independently of all legislation of all Luman institutions, and it is one 
for all nations. It governs peace and war, and traces the rights and 
duties of every position. The rights which it gives are clear, positive, 
and absolute; they are of such a nature as to reciprocally limit each 
other without ever coming into collision or contradiction with each 
other: they are correlative to each other, and are coordinated and 
linked with the most perfect harmony. It can not be otherwise. He 
who has arranged all the pai-ts of the universe in so admirable a man- 
ner, the Creator of the world, could not contradict himself. 

• ••••#• 

The natural law is, from its very nature, always obligatory. The 
treaties which recall its provisions and regulate their application must 
necessarily have the same perpetuity, since, even if they should cease 
to exist, the principles would not cease to be executory just as they 
were when the stipulations were in force. ♦ ♦ • 

Certain usages have become established among civilized nations 
with<mt ever having been written in any treaty, and without ever hav- 
ing formed the subject of any special and express agreement. These 
usages, few in number, in harmony with primitive law, whose applica- 
tion they serve to regulate, form a part of international law which might 
be called the law of custom; it seems to me preferable to consider them 
as a part of secondary law. 

[From ** Le Droit de la Natnre et des GeDs/'par le Baron de Pufendorf, traduit da 
Latin par Jean Barbeyrao. 5th ed., Vol. 1, Book 2, chap. 3, sec. 23, pages 243 et seq* 
Translation.] 

Finally, we must farther examine here, whether there is a positive 
law of nations, different from the natural law. Learned men are not 
well agreed on this subject. Many think that the natural law and the 
law of nations are, in point of fact, but one and the same thing, and 
that they differ in name only. Thus, Hobbes divides the natural law 
into natural law of man and natural law of states. The latter, in his 
opinion, is what is called the law of nations. ''The maxims," adds he, 
*' of both these laws are precisely the same; but as states, as soon as 
they are found, acquire, to a certain extent, personal characteristics, 
the same law that is called natural, when the duties of private indi- 
viduals are mentioned, is called the law of nations when reference is 
made to the whole body of a state or nation." 

I fiiUy subscribe to this view, and I recognize no other kind of volun- 
tary or positive international law, at least none having force of law, prop- 
erly so called, and binding upon nations as emanating from a superior. 
There is, in fact, no variance between our opinion and that of certain 
learned men who regard that which is in harmony with a reasonable 
nature as belonging to natural law, and that which is based upon our 
needs, which can not be better provided for than by the laws of socia- 
bility, as belonging to the law of nations. For we maintain simply that 
there is no positive law of nations that is dependent upon the will of 
a superior. And that which is a consequence of the needs of human 
nature should, in my opinion, be referred to the natural law. If we 
have not thought proper to base this law upon the agi'eement of the 
things which are its object, with a reasonable nature, this was in order 
not to establish in reason itself the rule of the maxims of reason, and to 
avoid the circle to which is reduced the demonstration of the natural 
laws by this method. 

Moreover, the majority of the things which the liomau jurisconsults 
and the great body of learned men refer to the law of nations, such 



20 ARGUMENT OF THE UNITED STATEa 

as the different kinds of acquisition, contracts, and other similar things, 
either belong to the natural law or form part of the civil law of every 
nation. And, although in regard to those things which are not based 
upon the universal constitution of the human race, the laws are the same 
among the majority of the nations, no particular kind of law results firom 
this, for it is not in virtue of any agreement or of any mutual obliga- 
tion that these laws are common to several peoples, but purely and 
simply from an eli'ect of the particular will of the legislators of each 
State, who have by chance agreed in ordering or forbidding the same 
things. Hence it is that a single people can change these laws of its 
own accord without consulting others, as has frequently been done. 

We must not, however, absolutely reject the opinion of a modern 
writer, who claims that the Roman jurisconsults understand by law of 
nations that law which concerns those acts which foreigners could per- 
form, and the business which they could validly transact in the states 
l)elongingto the Roman people, in contrast with the civil law that was 
particuhir to Roman citizens. Hence it was that wills and marriages, 
which were valid among citizens only were referred to civil law, while 
contracts were considered as coming under the law of nations, l)ecause 
foreigners could make them with citizens in such a manner that they 
were valid before the Roman courts of justice. Many also apply the 
name law of nations to certain customs, especially in matters relating 
to war, which are usually practiced by a kind of tacit consent, among 
the majority of nations, at least among those that pride themselves on 
having some courtesy and humanity. 

In fact, inasmuch as civilized nations have attached the highest glory 
to distinction in war; that is to say, to daring and knowing how skill- 
ftilly to cause the death of a large number of persons, which has in all 
ages given rise to many unnecessary or even unjust wars, conquerors, 
in order not to render themselves wholly odious by their ambition, 
have thought proper, while claiming every right that one has in a just 
war— have thought proper, I say, to mitigate the horrors of war and of 
military expeditions by some appearance of humanity and magna- 
nimity. Hence the usage of sparing certain kinds of things and cer- 
tain classes of persons, of observing some moderation in acts of hos- 
tility, of treating prisoners in a certain way, and other similar things. 
Yet while such customs seem to involve some obligation, based at 
least ui>on a tacit agreement, if a prince in a just war fails to observe 
them, provided that by taking an opposite course he does not violate 
natural law, he can be accused of nothing more than a kind of dis- 
courtesy, in that he has not observed the received usage of those 
who regard war as being one of the liberal arts; just as among fencing 
masters, one who has not wounded his man according to the rules of 
art is regarded as an ignorant person. 

Thus, so long as none but just wars are carried on, the maxims of 
natural law alone may be consulted, and all the customs of other nations 
maybe set at naught unless one is interested in conforming thereto, so 
as to induce the enemy to perform less rigorous acts of hostility against 
us and against our party. Those, however, who undertake an unjust 
war, do well to follow these customs, so as to maintain at least some 
moderation in their injustice. As, however, these are not reasons that 
are generally to be considered, they can constitute no universal law, 
obligatory upon all nations; especially since in all things that are only 
based ui)on tacit consent anyone may decline to be bound by them by 
expressly declaring that he will not be so bound, and that he is willing 
that others should not be thereby bound in their dealings with him. 
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We observe tbat not a few of these customs have, in course of time been 
abolished, and that in some cases directly opposite customs have been 
introduced. 

In vain has a certain writer impugned our opinion as if it were sub- 
versive of the foundations of the safety, advantage, and welfare of na- 
tions; tor all that is not dependent upon the customs just referred to, 
but upon the observance of the natural law, which is a much more solid 
princii)le and one deserving of much greater respect. If its rules are 
carefully observed, mankind will not have much need of these customs. 
Moreover, by basing a custom upon the maxims of natural law, a nmch 
more noble origin is given it, and also much greater authority than if 
it were made to dej^end ui)on a mere agreement among nations. 

[Ortolan. Intenmtional Roles and Diplomacy of the Sea. Paris, 1864, vol. i, book' 

I, ch. rv., page 71. Translation.] 

It is apparent that nations not having any common legislator over 
them have frequently no other recourse for determining their respective 
rights but to that reasonable sentiment of right and wrong, but to 
those moral truths already brought to light and to those which are still 
to be demonstrated. This is what is meant when it is said that natui al 
law is the first basis of international law. This is why it is important 
that Governments, diplomats, and publicists that act, negotiate, or 
write upon such matters should have deeply (rooted) in themselves this 
sentiment of right and of wrong which we have just defined, as well as 
the knowledge of the point of certainty (point de certitude) where the 
human mind has been able to attain this order of truths. 

But nations are not reduced only to that light, too often uncertain 
of human reason, for defining their reciprocal rights. Experience, 
imitjition of accomplished i)recedents, and long practical usage habit- 
ually and generally observed add to it what is termed a custom which 
forms the rule of international conduct and from which flows on one or 
the other side positive rights (adroits). The binding force of custom 
is founded on consent, the tacit agreement, of nations. Nations have 
thns tacitly agreed among themselves, and they have bound them- 
selves through this tacit agreement, for the reason that they have 
I)racticed it so long and so generally. 

The supremacy of custom is much more frequently exercised and 
much more extensive in international law than in private law; pre- 
cisely because in international law there is no common legislator to 
restrain such supremacy by formulating the rule of conduct in writ- 
ing. Custom is often comformable to the light of reason upon that 
which is right or wrong because it emanates from communities or col- 
lections of reasonable beings; but frequently also it is contrary to it, 
because the reason of man, individual or collective, is subject to error; 
finally, it tends more and more intimately to approach it^ because the 
path of man, an essentially perfectible being, is a path of improvement 
and progress. 

• •••••• 

It mnst be stated that treaties, far from justifying the exclusion of 
moral truths of what is right or wrong, among nations, which one 
wishes to deduce from them, precisely only obtain their binding force 
but from one or the other of those truths. It is because the natural 
sentiment of right dictates to all that a regular agreement of inde- 
pendent wills between qualified persons on allowable subjects and cases 
binds the contracting x)arties to each other, it is therefore that treaties 
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are recognized as obligatory. They only draw, therefore, their funda- 
mental authority except firom natural law, employing for an inst^mt 
this term, the sense of which we have before explaineil. And it is also 
from natural law that is generally deduced the idea of the necessary 
conditions to establish the validity of treaties, and that of the legitimate 
consequences ensuing from their violation. 

[From " A Methodical 8y8tem of I'nivereal Law," by J. G. Heineccios (Tomban's 

Translation), vol. i., ed. 1763.] 

Sec. XII, page 8: The law of nature, or the natural rule of recti- 
tude, is a system of law promulgated by the eternal God to the whole 
human race by reason. But if you would rather consider it as a 
science, natural morality will be rightly defined the practical habit of 
discovering the will of the supreme legislator by reason, and of apply- 
ing it as a rule to every particular case that occurs. Now, because it 
consists in deducing and applying a rule coming from God, it may be 
justly called divine jurisprudence. 

Sec. XXI, page 14: •Since the law of nature comprehends all the 
laws promulgate to mankind by right reason; and men may be con- 
sidered either as particulars singly, or as they are united in certain 
political bodies or societies; we call that law, by which the actions of 
particulars ought to be governed, the law of nature, and we call that 
the law of nations, which detennines what is just and unjust in society 
or between societies. And therefore the precepts, or the laws of both 
are the same; nay, the law of nations is the law of nature itself, re- 
specting or applied to social life and the affairs of societies and inde- 
I)endent states. 

Sec. XXII, page 15 : Hence we may infer, that the law of nature doth 
not diflfer from the law of nations, neither in respect of it^ foundation 
and first principles, nor of its rules, but solely with resi>ect to its object. 
Wherefore their opinion is groundless, who speak of, I know not what, 
law of nations distinct from the law of nature. The positive or second 
ary law of nations devised by certain ancients, does not properly belong- 
to that law of nations we are now to treat of, because it is neither es- 
tablished by God, nor promulgated by right reason; it is neither 
common to all mankind nor unchangeable. 

[I-Yom Vattel on the Law of Nations, seyenth American ed., 1849.] 

There certainly exists a natural law of nations since the obligations 
of the law of nature are no less binding on states, on men united in 
political society, than on indiWduals. But, to ac»quire an exact knowl- 
edge of that law, it is not sufficient to know what the law of nature 
prescribes to the individuals of the human race. The application of a 
rule to various subjects, can no otherwise be made than in a manner 
agreeable to the nature of each subject. Hence, it follows, that the 
natural law of nations is a particular si'ience, consisting in a just and 
rational application of the law of nature to the affairs and conduct of 
nations or sovereigns. (Preface, page v.) 

The moderns are generally agreed in restricting the appelation of 
"The Law of Nations" to that system of right and justice which ought 
to prevail between nations or sovereign states. (Preface, page vi.) 

The necessary and the voluntary law of nations are therefore both 
established by natui-e. but each in a different manner; the former as a 
sacred law which nations and sovereigns are bound to resi)ect and fol- 
low in all their actions; the latter, as a rule which the general welfare 
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and safety oblige them to admit in their transactions with each other. 
The necessary law immediately proceeds from nature; and that com- 
mon mother of mankind recommends the observance of the voluntary 
law of nations, in consideration of the state in which nations stand with 
respect to each other, and for the advantage of their affairs. (Preface, 
page XIII.) 

As men are subject to the law of nature — and as their union in civil 
society can not have exempted them from the obligation to observe 
those laws, since by that union they do not cea«e to be men, the entire 
nation, whose common will is but the result of the united wills of the 
citizens, remains subject to the laws of nature^ and is bound to respect 
them in all her proceedings. (Page lvi., sec. 5.) 

" We must, therefore, apply to nations the rules of the law of nature, 
in order to discover what their obligations are, and what their rights: 
consequently, the law of nations is originally no other than the late of 
nature applied to nations.'' (Page LVi, sec. 6.) 

[From G. F. von Martens, Law of Nations, page 2 of Introduction. (German.) 

Translated by WiULam Cobbet, 4th ed., 1829.] 

The second sort of obligations are those which exist between nations. 
Each nation being considered as a moral being, living in a state of 
nature, the obligations of one nation towards another are no more than 
those of individuals, modified and applied to nations; and this is what 
is called the natural law of nations. It is universal and necessary^ 
because all nations are governed by it, even against their will. This 
law, according to the distinction between perfect and imperfect, is per- 
fect and external fthe law of nations, strictly speaking), or else imper- 
fect and internal, oy which last is understood the morality of nations. 

[Sec. 2 of the Positive Law of Nations.] 

It is hardly possible that the simple law of nature should be sufficient 
even between individuals, and still less between nations, when they 
come to fmiuent and carry on commerce with each other. Their com- 
mon interest obliges them to soften the rigor of the law of nature, to 
render it more determinate, and to depart from that perfect equality of 
rights, which must ever, according to the law of nature, be considered 
as extending itself even to the weakest. These changes take place in 
virtue of conventions (express or tacit) or of simple custom. The whole 
of the rights and obligations, thus established between two nations, 
form the positive law of nations between them. It is called positive^ 
particular, or arbitrary, in opposition to the natural, universal, and 
necessary law. 

[From Jan Helenus Ferguson, Dutch, but apparently written in 
English, ^' Manual of International Law " (1884), Vol. i. Part i, Ch. in, 
sec. 21, page QG.] 

International law, being based on international morality, depends 
upon the state of progress made in civilization. Hence arises the diffi- 
culty of giving an all-comprehending definition to international law. 
What ought to be permanently understood among civilized nations as 
the main principles and the basis of their mutual intercourse, we have 
noted akeady to be the moral law of nature. But we have also seen 
that the spirit of law is the practical medium through which this general 
law infiuences humanity at all the stages of progress on the road to 
(nvilization. 



/ 
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Investigating thus this spirit of law, we find the definition of inter- 
national law to consist in certain rules of conduct which reason, prompted 
by conscience, dedtwes as consonant to justice, with such limitations and 
modifications as may be established by general consent, to meet the exigen- 
cies of the present state of society as existing among natio^is and which 
modern civilized states regard as binding them in their relations with one 
another^ with a force comparable in nature and degree to that binding the 
conscientious person to obey the laws of his country, 

[From ** Le Droit PuMic iDtemational Maritime,^ par Carlos Testa (Portuguese), 
traublated by H. Bontiron^ 1886. part i, chap. 1, page« 46 et $eq,] 

Force may constitute, in physical matters, the superiority of one in- 
dividual over another; but reason and conscience establish, in moral 
matters, other means which are controlled by the notion of duty and 
right. It is the whole body of these precepts, which are just, neces- 
sary, and immutable, for every reasoning being, and graven by God in 
the human conscience, that constitutes the natural or primitive law. 
The object of a law regulating the conduct of men is to impose moral 
obligations or to authorize certain acts from which advantages may 
result. 

In the former case the law establishes the duty; in the latter it con- 
siders the right. The natural or primitive law, when it designates the 
duties that it imposes, at once establishes the correlative duties which 
are its outgrowth, and which constitute the principles of natural or 
primitive law. 

The science of natural law is therefore based upon the principles of 
that intuitive law which, while giving the ability to practice that which 
is morally just, establishes the principles to be observed in the relations 
between one intlividual and another for the different hypotheses of 
social life. 

Duty is a matter of precept, while right is optional; yet right and 
duty are essentially correlative; and in the reciprocal relations between 
one individual and another, that which constitutes a duty for one, 
establishes a right for another. The same is the case in the mutual 
relati(ms of collective bodies. 

It is an axiom which results from the study of the moral nature of 
man that alone and isolated he cannot attain his welfare^ and that 
sociability is a condition which is by nature necessary to enable him to 
attain his highest advantage. This natural cause has produced the 
family, a social element which determines the formation of nations. 

Now, natural law, which is essentially connected with human nature, 
and which prescribes certain principles that are to control the recip- 
rocal relations between one individual and another, is likewise and for 
the same reason applicable to the relations existing among collective 
bodies of individuals, which constitute so many moral entities. It is, 
therefore, the common law of association — that is to say, of nationali- 
ties. 

This application of the precepts of natural law, which obliges nations 
to practice the same duties that it prescribes for individuals, consti- 
tutes the law of nations, which, when considered according to its origin 
(which is based upon natural law), is also called the primitive or neces- 
sary law of nations. 

Respect for the law of nations is consequently as obligatory among 
nations as is resi)ect for natural law among individuals. 

From the fact that the various civil societies which form nations or 
states, are indei>endent, it results that the internal laws which consti- 
tute the public law of some can not be extended to the others — that is to 
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say, tbe internal public law of each nation or state can not be regarded 
as an external and absolute law, to which others must submit. 

Hence it results that, in order to fix the limits at which the law of 
nations 8toi)s, it is absolutely necessary to have recourse to the various 
elements that can give it birth. These elements are: 

1. The general principles of natural law, constituting the primitive 
law which is the outgrowth of the presumable consent of nations; 

2. The law of custom, constituting the secondary law that emanates 
from tacit consent; 

3. Conventional law, likewise constituting the secondary law which 
arises from expressed consent. 

The origins of international law are therefore three in number: 

1. The reason and the consience of what is just and unjust, inde- 
I)endent of any prescription; 

2. Custom; 

3. Public treaties. 

The principles, practices, and usages of the law of nations, in accord- 
ance with these limits, regulate the conduct of nations, and it is for this 
reason that in their generality they cx>nstitute international law. 

Conventional law may abrogate the law of custom, but it loses its 
character as a law if it establishes provisions at variance with natural 
law. 

Although in the philosophical order natural law occupies the first 
place, yet in the practical order of external relations, when questions 
are to be decided or negotiations conducted, its rank is no longer the 
same; in these cases the obligations contracted in the name of conven- 
tional law, in virtue of existing treaties, are considered in the first 
place. If such treaties are lacking, the law of custom establishes the 
rule; and when there are neither treaties to invoke nor customs to fol- 
low, it is usual to proceed in accordance with what reason establishes 
as just, and with the simple principle of natural law. 

When external public law derives its origin from the law of conven- 
tion and custom, it constitutes what publicists designate as positive or 
secondary international law; when it is derived merely from the prin- 
ciples of natural law, it is called the primitive law of nations. 

[From Burlamaqni "The Principles of Natural and Politic Law." Translated by 

Nugent, 1823, Part ii, ch. vi, pages 135, 136.] 

IV. All societies are formed by the concurrence or union of the wills 
of several persons with a view of acquiring some advantage. Hence 
it is that societies are considered as bodies, and receive the appellation 
of moral persons. * * * 

V. This being supposed, the establishment of states introduces a 
kind of society amongst them, similar to that which is naturally 
between men ; and the same reasons which induce men to maintain 
union among themselves, ought likewise to engage nations or their 
sovereigns to keep up a good understanding with one another. 

It is necessary, therefore, there should be some law among nations to 
serve as a rule for mutual commerce. Now this law can be nothing 
else but the law of nature itself, which is then distinguished by the 
name of the law of nations. Natural law, says Hobbes, very justly 
(De Give, cap. 14, sec. 4), is divided into the natural law of man and the 
natural law of states; and the latter is what we call law of nations. 
Thus natural law and the law of nations are in reality one and the 
same thing, and differ only by an external denomination. We must 
therefore say that the law of nations, properly so called, and considered 
as a law proceeding from a superior, is nothing else but the law of na- 
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ture itself, not applied to men, considered simply as such, but to nations, 
States, or their chiefs, in the relations they have together, and the 
several intei'ests they have to manage between each other. 

VI. There is no room to question the reality and certainty of such a 
law of nations obligatory of its own nature, and to which nations, or the 
sovereigns that rule them, ought to submit. For if God by niejins of 
right reason imposes certain duties between indi\iduals, it is evident he 
is likewise willing that nations, which are only human societies, should 

observe the same duties between themselves. (See ch. v, sec. 8.) 

• •••••• 

Sec. IX. * • * There is certainly an universal, necessary, and 
self-obligatory law of nations, which differs in nothing from the hiw of 
nature, and is consequently immutable, insomuch that the people or 
sovereigns can not disi)ense with it, even by common consent, without 
transgressing their duty. There is, besides, another law of nations 
which we may call arbitrary and free, as founded only on an express or 
tacit convention, the eftect of which is not of itself universal, being 
obligatory only in regard to those who have voluntarily submitted 
thereto, and only so long as they please, because they are always at 
libertj' to change or repeal it. To this we must likewise add that the 
whole force of this sort of law of nations ultimately depends on the 
law of nature, which commands us to be true to our engagement's. 
Whatever resilly belongs to the law of nations may be reduced to one 
or other of these two 8i)ecies; and the use of this distinction will easily 
a])]>ear by applying it to particular questions which relate either to 
war, for example, to ambassadors, or to public twaties, and to the de- 
ciding of disputes which sometimes arise concerning these matters 
between sovereigns. 

Sec. X. It is a point of importance to attend to the origin and nature 
of the law of nations, such as we have now explained them. For, be- 
sides that it is always advantageous to form just ideas of things, this 
is still more necessary in matter of practice and morality. It is owing 
perhaps to our distinguishing the law of nations from natural law, that 
we have insensibly accustomed ourselves to form quite a different judg- 
ment between the actions of sovereigns and those of private people. 
Nothing is more usual than to see men condemned in common for things 
which we praise, or at least excuse in the persons of princes. And yet 
it is certain as we have already shown, that the maxims of the law of 
nations have an equal authority with those of the law of nature, and are 
equally respectable and sacred, because they have God alike for their 
author. In shorty there is only one sole and the same rule of justice 
for all mankind. Princes who infringe the law of nations commit as 
great a crime as private people who violate the law of nature; and if 
there be any difterence in the two cases, it must be charged to the 
prince's account, whose unjust actions are always attended with more 
dreadful consequences than those of private people. 

Other citations might be added almost indefinitely. The following 
references may be added : 

F. de Martens, Int. Law, Paris, 1883, Vol. 1, pages 19, 20; Li. R. P. 
Tuparelli d'Azeglio, de la Compagnie de J^sus, Traduit de Tltalien, 
deux ed. tome ii, ch. 2; Grotius De Jure, Belli ac Pacis. Proleg; Heflf- 
ter. Int. Law of Europe, page 2; Bluntschli, Le Droit Int. Codifi^, 
pages 1, 2; Pasquale Fiore, book 1, ch. 1; Ahrens, Course of Natural 
Law and The Philosophy ot Law, Vol. ii, book in, ch. 1; M. G. Ma^sse, 
Commercial Law in its Relations to the Law of Nations, et<\, Paris, 
1874, book 1, Lib. n, ch. 1, page t^; Louis Renault, Introduction a 
r£tude du Droit International, Paris, 1879, pages 13, 14. 
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SECOND. 

THE ACQUISITION BY RUSSIA OF JURISDICTIONAL OR OTHER 
RIGHTS OVER BERING SEA AND THE TRANSFER THEREOF TO 
THE UNITED STATES. 

The first four questions submitted to the High Tribunal by the Treaty 
are these: 

1. What exclusive jurisdiction in the sea now known as the Behring's 
Bea, and what exclusive rights in the seal fisheries therein, did Eussia 
assert and exercise prior and up to the time of the cession of Alaska to 
the United States? 

2. How far were these claims of jurisdiction as to the seal fisheries 
recognized and conceded by Great Britain? 

3. Was the body of water now known as the Behring Sea included 
in the phrase * Pacific Ocean,' as used in the treaty of 1825 between 
Great Britain and Eussia; and what rights, if any, in the Behring 
Sea were held and exclusively exercised by Russia after said treaty? 

4. Did not all the rights of Eussia as to jurisdiction, and as to the 
seal fisheries in Bering Sea east of the water boundary in the treaty 
between the United States and Eussia of the 30th of March, 1867, pass 
unimpaired to the United States under that treaty? 

The learned Arbitrators may have themselves had occasion to ob- 
serve, and, if not, it will at an early stage in the discussion of this con- 
troversy become manifest to them, that in the consideration by writers 
upon international law and by learned judges administering that law, 
of the authority which nations may exercise upon the high seas, two 
subjects, essentially distinct, have be^n habitually confounded, and 
have not, even at this day, been clearly separated and defined. One 
is the exercise of the sovereign right of making laws operative upon 
the high seas and binding as well upon foreigners as citizens, which 
right must necessarily be limited by some definite boundary line. The 
other is the protection afforded by a nation to its property and other 
rights by reasonable and necessary acts of power against the citizens 
of other nations whenever it may be necessary on the high seas with- 
out regard to any boundary line. Much of this confusion has arisen 
and been fostered by the lack of precision in the meaning of words. 
The term "jurisdiction'' has from the first been indifferently employed 
to denote both things. It has thus become a word of ambiguous 
import. 
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These two subjects may appear to have been to some extent con- 
founded, or blended, in the minds of the negotiators of the treaty, for 
the four questions now about to be considered appear, at first view, to 
embrace both. The Tribunal is called upon to determine, on the one 
hand, what exclusive jurisdiction in Bering Sea Eussia has asserted 
and exercised, which may not unreasonably be viewed as referring 
to the exercise of the sovereign power of legislation over that sea, 
tantamount to an extension of territorial sovereignty. 

It is also called upon to determine what exclusive right in the " seal 
fisheries ^ in Bering Sea Eussia asserted and exercised prior to the 
cession to the United States — a totally different question — although a 
decision of it, affirming the exclusive right, might carry with it, as a 
consequence, the right to protect such fisheries by a reasonable 
exercise of national power anywhere upon the seas where such exer- 
cise might be necessary. 

And yet it is not probable that the negotiators, even if the two ques- 
tions were to them distinctly in view, really intended to assign a dis- 
tinct and separate imi)ortance to the first. The real controversy was 
upon the second, and the first was intended to be included, only so far 
as it might have a bearing upon the second. This is quite manifest 
from the circumstance that in neither of the four questions is the first 
of the two rights or claims stated alone and apart from the other; and 
still more from the language of the second question, which clearly im- 
plies that the claim of a right to exercise authority on the sea in defense 
of a property interest is the one principally intended to be submitted. 
The language is as follows: " How far were these claims of jurisdiction 
as to the seal fisheries recognized and conceded by Great Britain." This 
language clearly shows that the Russian claims of exclusive jurisdic- 
tion designed to be submitted to the Tribunal were such only as as- 
serted a right to protect the sealing interest of Russia by action upon 
Bering Sea. And there is nothing in the dii»lomatic correspondence 
which led up to the treaty disclosing any assertion on the part of the 
United States to the eff'ect that Russia had ever gained any right of 
exclusive legislation over that sea. On the contrary, such assertion had 
been emi)liatically disclaimed. 

It is by no means intended in what has been said that the question 
what authority on Bering Sea, or, to use the ambiguous word, what 
<' Jurisdiction" in Bering Sea, Russia had asserted and exercised in 
relation to her sealing interests, is unimportant. That question, although 
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in no sense a vital one, has a material bearing, and was designed to be 
embraced by the arbitration. The question whether property rights 
and int/erests exist, is one thing; the question what the nation to which 
they belong may, sliort of an exercise of the sovereign power of exclu- 
sive legislation, do by way of protecting them, is another; and both are 
by the treaty submitted to the Tribunal. Should it appear that Eussia 
had for nearly a century actually asserted and exercised an authority 
in Bering Sea for the purpose of protecting her sealing interests, and 
that Great Britain had never resisted or disputed it, it would be quite 
too late for her now to draw the reasonableness of it into question. 

A studied effort is made in the Case of Great Britain to make it 
appear that the United States have shifted their ground from time to 
time in relation to the subject of this controversy, by first asserting 
that Bering Sea was mare clausum; then by setting up an exclusive 
jurisdiction over an area with a radius of 100 miles around the Pribilof 
Islands; and, lastly, by abandoning both those positions, and asserting 
a property interest in the herds of seals. This appears from the 
deliberate statement which closes the Seventh Chapter of the Case of 
Great Britain, as follows: 

The facts stated in this chapter show: 

That the original ground upon which the vessels seized in 1886 and 
1887 were condemned, was that Bering Sea was a mare dausunij an 
inland sea, and as such had been conveyed, in part, by Eussia to the 
United States. 

That this ground was subsequently entirely abandoned, but a claim 
was then made to exclusive jurisdiction over 100 miles from the coast- 
line of the United States' territory. 

That subsequently a further claim has been set up to the effect that 
the United States have a property in and a right of protection over ftir- 
seals in nonterritorial waters. 

It will be necessary, in order to expose the error of this statement, to 
briefly review the several stages of the controversy, and draw atten- 
tion to the grounds upon which the Government of the United States 
has taken its positions. 

It was in September, 1886, that the attention of that Government was 
first called by Sir L. S. Sack ville- West, Her Majesty's minister at Wash- 
ington, to a reported seizure in Bering Sea of three British sealing 
vessels by a United States cruiser. Information only respecting the 
affair was at first asked for, and considerable delay occurred in procuring 
it; but, prior to September, 1887, copies of the records from the United 
States District Court of Alaska of the seizure and condemnation of these 
vessels had been furnished to the British Government. It appeared 
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from these that the seizures were made in Bering Sea at a greater 
distance than three miles from the land ; and thereupon Lord Salisbury, 
apparently assuming that the 8tatute8 of the United States which au- 
thorized the seizures, were ba.sed upon some supposed jurisdiction over 
Bering Sea acquired from Bussia, addressed a note to Sir L. S. Sack- 
ville West, in which he called attention to the Bussian ukase of 1821, 
which asserted a peculiar ngbt in that sea, the objections of the 
United States and Great Britain to that assertion, and the treaties 
between those two nations, respectively, and Bussia of 1824 and 1825, 
and inswtodthat these documents furnished evidence conclusively show- 
ing tliat the seoares were unlawfulJ 

The United States Qovemment did not then reply to the point thus 
raised ; but its first attitude in relation to the matter was to suggest, 
by notes addressed to the different maritime nations, that a pecuUor 
property interest was involved, which might justify the United States 
Government in exercising an exceptional marine jurisdiction; but that 
inasmuch as the race of fur-seals was of great imxK)rtance to commerce 
and to mankind, it seemed the part of wisdom for the nations to con- 
sider whether some concurrent measures might not be agreed to which 
would, at the same time, preserve the seals and dispose of the cause of 
possible controversy.* The first attitude, therefore, taken by the United 
States was the suggestion of a property interest j and of an exceptional 
maritime right to protect it by preventing the destruction of the seals; 
but that all nations ought to unite in measures which would preserve 
them, and thus avoid occasion for controversy concerning the right. 

On the 22d of January, 1890, Mr. Blaine, who bad succeeded Mr. 
Bayard as Secretary of State, had occasion to make answer, in a note 
to Sir Julian Pauucefote, to further complaints on the part of the 
British Government concerning the course of the United States 
cruisers in intercepting Canadian vessels while engaged in taking fiir- 
seals in the waters of Bering Sea. In the outset of his communica- 
tion Mr. Blaine begins by pointing out that it is unnecessary to discuss 
any question of exclusive jurisdiction in the United States over the 
waters of that sea, because there were other grounds upon wliich the 
course of the United States was, in his opinion, fully justified. He thus 
expresses himself: 

In the opinion of the President, the Canadian vessels arrested and 
detained in the Behring Sea were engaged in a pursuit that was in itself 

* Case of the United States. Appendix, Vol. i, p. 162. 
'Case of the United States. Appendix, Vol. i, p. 168. 
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contra bonos moresj a pursuit which of necessity involves a serious and 
permanent injury to the rights of the Government and people of the 
United States. To establish this ground it is not necessary to argue 
the question of the extent and nature of the sovereignty of this Gov- 
ernment over the waters of the Behring Sea; -it is not necessary to 
explain, certainly not to define, the powers and privileges ceded by His 
Imperial Majesty tlie Emperor of Russia in the treaty by whicli the 
Alaskan territory was transferred to the United States. The weighty 
considerations growing out of the acquisition of that territory, with 
all the rights on laud and sea inseparably connected therewith, may be 
safely left out of view, while the grounds are set forth upon which this 
Government rests its justification for the action complained of by Her 
Majesty's Government. 

Mr. Blaine then proceeds to point out that long before the acquisi- 
tion of Alaska by the United States the fur-seal industry had been 
established by Eussia upon the Pribilof Islands, and that while she 
had control over them, her possession and enjoyment thereof were in 
no way disturbed by other nations; that the United States, since the 
cession of 1867, had continued to carry on the industry, cherishing the 
herd of fiir-seaJs on those islands and enjoying the advantage thereof; 
that in the year 1886, vessels, mostly Canadian, were fitted out for 
the purpose of taking seals in the open sea, and that the number 
of vessels engaged in the work had continually increased; that they 
engaged in an indiscriminate slaughter of the seals, very injurious to 
the industry prosecuted by the United States, and threateniug the ex- 
termination, substantially, of the species. He insisted that the ground 
upon which Her Majesty's Government was disposed to defend these 
Canadian vessels, viz., that their acts of destruction were committed at a 
distance of more than three miles from the shore line, was wholly insuf 
ficient; that to exterminate an animal useful to mankind was in 
itself in a high degree immoral, besides being injurious to the interests 
of the United States; that the " law of the sea is not lawlessness," and 
that the liberty which it confers could not be " perverted to justify 
acts which are immoral in themselves, and which inevitably tend to 
results against the interests and against the welfare of mankind." 

It is, therefore, entirely clear that Mr. Blaine improvexi the first 
occasion upon which he was called upon to refer to the subject, to place 
the claims of the United States distinctly on the ground of a property 
interestj which could not be interfered with by other nations upon the 
high seas by practices which in themselves were essentially immoral 
and contrary to the law of nature.^ 

* Mr. Blaine to Sir Julian Pauucefote, Case of the United States, Appendix, Vol. i, 
p. 200. 
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This correspondence was followed by fiirtber diplomatic commnnicar 
tions looking to tlie establishment of regulations designed to restrict 
pelagic sealing; and on the 22d of May, 1890, the Marquis of Salis- 
bury addressed a note to Sir Julian Pauncefot<>, in the nature of an 
answer to the note last above mentioned from Mr. Blaine, and it ap- 
pears from this, very clearly, that he did not misunderstand the posi- 
tions taken by Mr. Blaine. He thus expresses himself : 

Mr. Blaine's note defends the acts complained of by Her Majesty's 
Government on the foHowiiig ground: 

1. That " the Canadian vessels arrested and detained in the Behring 
Sea were engaged in a pursuit that is in itself contra bonos mores — a 
pursuit whicli of necessity involves a serious and permanent injury to 
the riglits of the Government and people of the United States''. 

2. That the fisheries had been in the undisturbed possession and 
under the exclusive control of Russia from their discovery until the 
cession of Alaska to the United States in 1807, and that from this date 
onwards until 1886 they had also remained in the undisturbed posses- 
sion of the United States Government. 

3. That it is a fact now held beyond denial or d(mbt that the taking 
of seals in the open sea rapidly leads to the extincjtion of the species, 
and that therefore nations not possessing the territory upon which seals 
can increase their numbers by natural growth should refrain from 
the slaughter of them in the open sea. 

Lord Salisbury, in this note, insists that whatever may be the value 
of the industry to the United States, they would not be authorized in 
preventing by force the practice of pelagic sealing; but he does not 
choose to enter into any discussion of the question whether the indis- 
criminate slaughter of seals manifestly tending to the extermination of 
the species could be justified. His lordship, however, in answer to the 
alleged exclusive monoiioly of Russia in the fur-seal industry, referred 
to tUe Russian ukase of 1821, as if Mr. Blaine had insisted upon claims 
similar to those advanced in that document, and quoted some lan- 
guage from a comnnmication of Mr. John Quinc^y Adams, when Secre- 
ary of State, to theUnited States minister in Russia, contesting the 
pretension set up in the ukase.* 

Meanwhile further diplomatic communications were taking ])lace in 
relation to the establishment of restrictions designed to limit the prac- 
tice of pelagic sealing and prevent, in some measure at least, its de- 
structive operation ; and it would seem that these efforts had been 
nearly successful, and would have been entirely consummated, but for 
objections interposed on the part of Canada.^ 



^Case of the United States, Appexdix, Vol. i, p. 207. 

• Case of the United States, Appendix, Vol. i, pp. 212-224. 
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On the 30th of June, 1890, Mr. Blaine addressed a note to Sir Julian 
Paunctefote in which he referred to Lord Salisbury's note, al>ove men- 
tioned, of May 22, and especially to the passage quoted in it from the 
communication of Mr. John Quincy Adams to the American minister 
in Russia, in which the pretensions advanced by Russia in the ukase 
of 1821 were resisted. He endeavored, in an argument of some length, 
to show that the claim set up by Russia in 1821 to a peculiar juiisdic- 
tion had not been surrendered by the treaties of 1824 and 1825 with the 
United States and Great Britain, respectively, so far as related to 
Bering Sea, and had not been otherwise abandoned. He insisted that 
the ukase of 1821, while not designed to declare the Bering Sea to be 
mare clausum^ assumed to exclude, for certain purposes at least, other 
nations from a space on the high seas to the distance of 100 miles from 
the shore, and that this pretension on the i)art of Russia had never 
been surrendered or abandoned, and had been, in substance, acquiesced 
in by other nations, and in particular by Great Britain.^ 

The views thus expressed by Mr. Blaine, which were really not essen- 
tial to the luain controversy, and were drawn from him by the reference 
which Lord Salisbury had made to the Russian ukase of 1821, and the 
subsequent protests, negotiations, and treaties between Russia and the 
United States and Great Britain, res])ectively, were responded to in a 
note from Lord Salisbury to Sir Julian Pauncefote of August 2, 1890.* 
In this note his lordship considered the subject at much length, and 
argued that, on general principles of international law, no nation can 
rightfully claim jurisdiction at sea beyond a marine league from the 
coast. This general principle, so far as it is one, had never been denied 
by Mr. Blaine, his position being that there might be, and in some in- 
stances were, cases which called for exceptions from the operation of 
the general rule, so far, at least, as to give a nation a right to exclude, 
for certain purposes, foreign vessels from a belt of the sea much wider 
than three miles. 

On the 17th of December, 1890, Mr. Blaine, in a note to Sir Julian 
Pauncefote,^ referred to the note of Lord Salisbury, last mentioned, and 
reassei'ted his position. The controversy respecting the claims of 
Russia now became, substantially, whether, in the treaties of 1824 
and 1825 between the United States and Great Britain, resi)ectively, 

^Case of tho United States, Appendix, Vol. i, p. 224. 
*Caao of tho United States, Appendix, Vol. i, p. 242. 
'Case of tho United States, Appendix, Vol. i, p. 263. 
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the term "Pacific Ocean," as used in tbe treaties, was intended to 
include the body of water now known as Bering Sea. If it were true, 
as Lord Salisbury contended, that Bering Sea was thus included, then 
it would follow that the pretensions made by Eussia in the ukase of 
1821, so far as they were surrendered by the treaties above referred to, 
were surrendered as well in respect to Bering Sea as in respect to the 
Pacific Ocean south of that sea. If, on the other hand, as Mr. Blaine 
contended, Bering Sea was not intended to be embraced by the term 
" Pacific Ocean," it would follow that the assertions of jurisdiction in 
Bering Sea made by the ukase of 1821 had received a very large meas- 
ure of acquiescence both from Great Britain and the United States. 

But, in the opinion of the undersigned, the point, though not wholly 
irrelevant, is, comparatively speaking, unimportant. It was never x)ut 
forward by the United States as the sole ground, or as the principal 
ground, upon which that Government rested its claims. Notwithstand- 
ing the large space devoted to it in the diplomatic discussions, it came 
in incidentally only. It is not at all improbable that Lord Salisbury 
preferre<l to draw the discussion as much as possible away from the 
question of property interests, and away from the charge that pelagic 
sealing was a practice which threatened a useful race of animals with 
extermination, and was wholly destitute of support upon any grounds 
of reason. It may be true also that Mr. Blaine in some measure mag- 
nified the effect which might flow from the pretensions made by Kussia 
in the ukase of 1821, so far as they were acquiesced in by Great Britain 
and the United States. 

But what is absolutely certain is that the original attitude taken by 
the United States, as already mentioned, followed up and reasserts in 
more than one diplomatic communication, was never, at any time, in 
the slightest degree abandoned or changed, and this is conclusively 
evidenced by the last communication of Mr. Blaine, already referred to. 
Near the close of that note* he says: 

In the judgment of the President, nothing of importance would be 
settled by proving that Great Britain conceded no jurisdiction to 
Kussia over the seal fisheries of the Bering Sea. It might as well be 
proved that Kussia conceded no jurisdiction to England over the river 
Thames. By doing nothing in each case, everything is concedexi. In 
neither case is anything asked of the other. "Concession," as used 
here, njeans simply acquiescence in the rightfulness of the title, and 
that is the only form of concession which Kussia asked of Great 
Britain or which Great Britain gave to Kussia. 



^Case of the United States, Appendix, Vol. i, p. 285. 
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The second offer of Lord Salisbury to arbitrate, amounts simply to a 
submission of the question whether any country has a right to extend 
its jurisdiction more than one marine league from tlie shore. No one 
disputes that, as a rule; but the question is, whether there may not be 
exceptions whose enforcement does not interfere with those highways of 
commerce which the necessities and usage of the world have marked 
out. ♦ ♦ ♦ 

The repeated assertions that the Government of the United States 
demands that the Bering Sea be pronounced mare clausunij are with- 
out foundation. The Government has never claimed it and never de- 
sired it. It expressly disavows it. At the same time the United States 
does not lack abundant authority, according to the ablest exponents of 
international law, for holding a small section of the Bering Sea for 
the protection of the fur-seals. Controlling a comparatively restricted 
area of water for that one specific purpose is by no means the equiva- 
lent of declaring the sea, or any part thereof, mare clatisum. Nor is it 
by any means so serious an obstruction as Great Britian assumed to make 
in the South Atlantic, nor so groundless an interference with the com- 
mon law of the sea as is maintained by British authority to day in the 
Indian Ocean. The President does not, however, desire the long post- 
X>onement which an examination of legal authorities from Ulpian to 
Phillimoie and Kent would involve. He finds his own views well ex- 
pressed by Mr. Phelps, our late minister to England, when, after failing 
to secure a just arrangement with Great Britain touching the seal 
fisheries, he wrote the following in his closing communication to his own 
Government, September 12, 1888: 

'* Much learning has been expended upon the discussion of the ab- 
stract question of the right of mare clatisum. I do not conceive it to be 
applicable to the present case. 

'' Here is a valuable fishery and a large and, if properly managed^ 
permanent industry, the property of the nation on whose shores it is 
carried on. It is proposed by the colony of a foreign nation, in defi- 
ance of the joint remonstrance of all the countries interested, to de- 
stroy this business by the indiscriminate slaughter and extermination 
of the animals in question, in the open neighboring sea, during the 
period of gestation, when the common dictates of humanity ought to 
protect them, were there no interest at all involved. And it is sug- 
gested that we are prevented from defending ourselves against such 
depredations because the sea at a certain distance from the coast is free. 

''The same line of argument would take under its protection piracy 
and the slave trade when prosecuted in the open sea, or would justify 
one nation in destroying the commerce of another by placing dangerous 
obstructions and derelicts in the open sea near its coasts. There are 
many things that can not be allowed to be done on the open sea with 
impunity, and against which every sea is mare davsum ; and the right of 
self-defense as to person and property prevails there as ftilly as else- 
where. If the fish upon Canadian coasts could be destroyed by scat- 
tering poison in the open sea adjacent, with some small profit to those 
engaged in it, would Canada, upon the just principles of international 
law, be held defenseless in such a case! Yet that process would be no 
more destructive, inhuman, and wanton than this. 

*' If precedents are wanting for a defense so necessary and so proper, 
it is because precedents for such a course of conduct are likewise un- 
known. The best international law has arisen from precedents that 
have been established when the just occasion for them arose, undeterred 
by the discussion of abstract and inadequate rules." 
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The design of tlie foregoing review of the j)rincii)al points made in 
the diplomatic disc'ussions which i)receded the Treaty under which this 
Tribunal was constituted has been to show that the main grounds uiK)n 
which, from first to last, the claims of the United States were based 
were the propei*ty and industrial interests of that nation ; and that the 
purpose of Mr. Blaine, in tsiking up the discussion tendered by Lord 
Salisbury in relation to the ukase of 1821 and the subseijuent treaties 
of 1824 and 1825, was simply to point out that .the assertions by Eussia 
of exceptional authority over certain portions of the high seas were, 
so far as respects Bering Sea, not only never abandoned by her, but 
were practically conceded and a<*quiesced in by Great Britain, and 
that, consequently, the United States could assert against Great Brit- 
ain a right to protect their seahng interests, not only ui)on general 
principles of international law, but upon the additional and reinforc- 
ing ground that Russia, in order to defend the same interests, had 
asserted and exercised an exc^eptional authority over Bering Sea for 
nearly half a century with the acquiescence of Great Britain, and that 
any right thus acquired had passed to the United States by the cession 
of Alaska. 

In the view of the undersigned, Mr. Blaine was entirely successful 
in establishing his contention that the assertion by Russia of an ex- 
ceptional authority over the seas, including an interdiction of the 
approach of any foreign vessel within 100 miles of certain designated 
shores, while abandoned by her treaty with Great Britain in 1825 as to 
all the northwest coast south of the 60th parallel of north latitude, 
was, so far as respects Bering Sea, and the islands thereof, and the coast 
south of the 60th parallel, never abandoned by her, but was acquiesced 
in by Great Britain. And if the undersigned believed the point to be 
one upon which any of the claims of the United States rejilly depended, 
they would deem it their duty to again present the argument of Mr. 
Blaine, together with further suggestions which would reinforce it. 
But they greatly prefer to place the case of the United States upon its 
real and original gr(mnd8, which, as it seems to them, admit of no dis- 
pute, and not to rely upon arguments which, however successful in their 
avowed puri)oses, are yet, perhaps, to be deemed somewhat aside from 
the main question. They prefer to submit to this Tribunal that Russia 
had for nearly a century before the cession of Ahiska established and 
maintained a valuable industry upon the Pribilof Islands, founded 
upon a clear and indisputable property interest in the fur-seals which 
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make those islands their breeding places, an industry not only prof- 
itiible to herself, but in a high degree useful to mankind; that the 
United States since the cession have, upon the basis of the same property 
interest, carefully maintained and cherished that industry, and that no 
other nations, or other men, have any right to destroy or iujui*e it by 
prosecuting an inhuman and destructive warfare upon tlie seal in clear 
violation of natural law; and that the United States have full and per- 
fect right, under the law of nations, to prevent this destructive warfare 
by the reasonable exercise of necessary force wherever upon the seas 
such exercise is necessary to the protection of their property and indus- 
try. The undersigned therefore submit the question concerning the 
assertions of maritime authority by Eussia and the acquiescence therein 
by Great Britain upon the argument of Mr. Blaine, contained in his 
notes to Sir Julian Pauncefote of June 30, 1890, ^ and December 17, 
1890. » 

It is, however, important that the real nature of these assertions 
should not be misunderstood. The words " exclusive jurisdiction in 
Bering Sea" are used in the questions formulated in the treaty by 
way of description of the claims of Eussia, and the same, or similar, lan- 
guage will be found in various places in the diplomatic argument to 
have been employed in a like sense. From this it might be thought 
that what Eussia was supposed to have asserted, and what the United 
States claimed as a riglit derived from her, was a sovereign jurisdiction 
over some part of Bering Sea, making it a part of their territory and 
subject to their laws. This would be entirely erroneous. Eussia never 
put forward any such pretension. Her claims were that certain shores 
and islands on the Northwest coast and in the Pacific Ocean and Ber- 
ing Sea were part ot her territory, acquired by discovery and occupa- 
tion, upon which she had colonial establishments and fishing and seal- 
ing industries. She chose, in accordance with the policy of the time, 
to confine the right to trade with these colonies, and the fishing and fur- 
gathering industries connected with those territorial possessions, to her- 
self. OonQerning her right to do this there never was, or could be, any 
dispute. So far as her pretensions to exercise an exceptional maritime 
authority were concerned, they were limited to such measures as she 
deemed necessary for the protection of these admitted rights. She 
did not claim to make laws for the sea. The particular assertion 
of authority which was the interesting point in the discussion be- 

"Case of the Unitocl States, A})!): ulix, Vol. i, p. 224. *Ibid, p. 263. 
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tween Mr. Blaine and Lord Salisbury was the interdiction to forei^ 
vessels of an approach to the shores and islands referred to nearer 
than 100 miles. This, of course, was no assertion of exclusive juris- 
diction, or of jurisdiction at all, in the strict sense of that term. 
It was the assertion of a light to protect interests attached to the 
shore from threats and danger of invasion. It was in no wise dif- 
ferent in its nature from a multitude of assertions of a right to 
exercise national authority over certain parts of the sea made by 
different nations before and since, and by none more frequently or ex- 
tensively than by Great Britain. It was an assertion of power essen- 
tially the same as that of which the hovering laws are instances. The 
extent of the interdiction from the shore — 100 miles — might have been 
extreme, although this is by no means certain. A distance which 
would be excessive in the case of a frequented coast, the pathway of 
abundant commerce, might be entirely reasonable in a remote and almost 
uninhabited quarter of the globe to which there was little occasion for 
vessels to resort except for the purpose of engaging in prohibited trade. 
It must be remembered that the intenliction was not made for the pur- 
pose of preventing, or restricting, pelagic sealing. That pursuit had 
not even been thought of at that time. Had that danger then threat- 
ened the se<aling interests of Eussia a much more extensive restriction 
might justly have been imposed. 

As already observed it is not intended by the undersigned to inti- 
mate that the question what authority over Bering Sea Russia claimed 
the right to exercise and how far the claim was acquiesced in by Great 
Britain, has no importance in the present controversy; but to point out 
the nature of that claim, and to indicate its appropriate place in the 
present discussion. It has a very distinct significance as showing that 
assertions on the part of Russia of a right to defend and protect her 
colonial trade and local industries by the reasonable exercise of force 
in Bering Sea were assented to by Great Britain during the whole 
period of the Russian occupation of Alaska, and, by consequence, that 
the present complaints of the latter against a similar exercise of i>ower 
by the United States are wholly inconsistent with her former attitude 
and admissions. 

Again referring to the broad distinction between that power of sov- 
ereign jurisdiction exercised by a nation over non territorial waters, 
which consists in the enactment of nmni(*ii)al laws designed to be opera- 
tive upon such waters against the citizens of other nations, and the 

exercise of authority and power over su(>li waters limited to the neces- 
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sary defense of its property and local interests, the undersigned insist 
that the former has no material place in this discussion. Eussia never 
insisted upon it so far as respects the regions to which our attention is 
directed, or the industry of sealing which is here a subject of discus- 
sion. The United States never have claimed it and do not now claim 
it. Themselves a maritime nation, they assert, as they always have 
asserted, the freedom of the seas. But they suppose it to be quite cer- 
tain that the doctrine of the freedom of the seas has never been deemed 
by civilized nations as a license for illegal or immoral conduct, or as in 
any manner inconsistent with the general and necessary right of self- 
defense above mentioned, which permits a nation to protect its property 
and local interests against invasion by wrongdoers wherever upon the 
sea the malefactors may be found. This right and the grounds and 
reasons upon which the present case calls for an application of it, are 
directly embraced by the Fifth Question which is submitted to the Tri- 
bunal, and are, in the opinion of the undersigned, the proper subjects 
of principal attention, and they will elsewhere, in the appropriate 
place, devote to them that deliberate and frill consideration which 
importance their demands. 

We may, however, briefly observe here, that according to the best 
authorities in international law the occupation of a new country which is 
sufficient to give to the occupying nation a title to it depends very 
largely upon the nature of the country and the beneficial uses which it 
may be made to subserve. In the case of a fruitful region capable of 
supporting a numerous population, it might not be allowable for a 
nation first discovering it to maintain a claim over vast areas which it 
did not actually occupy and attempt to improve; but where a remote 
and desolate region has been discovered, yielding only a single or 
few products, and all capable of being beneficially secured by the dis- 
covering nation, a claim to these products asserted and actually exer- 
cised, is all the occupation of which the region is susceptible and is 
sufficient to confer the right of property; and that whatever au- 
thority it may be reasonably necessary to exercise upon the adjoin- 
ing seas in order to protect such interests from invasion may properly 
be asserted. Says Phillimore, who seems to have understood the Ore- 
gon territory as embracing the whole northwest coast of North America: 

A similar settlement was founded by the British and Russian Fur 
Companies in North America. 

The chief portion of the Oregon Territory is valuable solely for the 
fiir-bearing animals which it produces. Various establishments in 
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different parts of this territory orjranized a ayst4*m for securing the 
preservation of these animals, and exercised for these piir|M»ses a con- 
trol over the native fiopulation. This was rightly coiitendiMi t4> be the 
only exercise of proprietary right of which these particular regions 
were at that time susceptible, and to mark that a beneficial use was 
made of the whole territory by the occupants.* 

The first four questions submitted to the Tribunal by the Treaty 
should, in the opinion of the undersigned, be answered as follows: 

First. Russia never at any time prior to the cession of Alaska to 
the United States claimed any exclusive jurisdiction in the sea now 
known as Bering Sea, beyond what are commonly termed territorial 
waters. She did, at all times since the year 1821, assert and enforce 
an exclusive right in the " seal fisheries" in said sea, and also asserted 
and enforced the right to protect her industries in said *' fisheries" and 
her exclusive interests in other industries established and maintained 
by her upon the islands and shores of said sea, as well as her exclusive 
enjoyment of her trade with her colonial establishments ui)on said 
islands and shores, by establishing prohibitive regulations interdicting 
all foreign vessels, except in certain specified instances, from approach- 
ing said islands and shores nearer than 100 miles. 

Second. The claims of Russia above mentioned as to the *' seal, 
fisheries" in Bering Sea were at all times, irom the first asseiiion 
thereof by Russia down to the time of the cession to the United States, 
recognized and acquiesced in by Great Britain. 

Third. "The body of water now known as Behring Sea was not 
included in the phrase 'Pacific Ocean,' as used in the treaty of 
1825, between Great Britain and Russia;" and atter that treaty 
Russia continued to hold and to exercise exclusively a property right 
in the fur-seals resorting to the Pribilof Islands, and to the ftir-sealing 
and other industries established by her on the shores and inlands above 
mentioned, and to all trade with her colonial establishments on said 
shores and islands, with the fiirther right of protecting, by the exer- 
cise of necessary and re;isonable force over Bering Sea, the said 
seals, industries, and colonial trade from any invasion by citizens of 
other nations tending to the destruction or injury thereof. 

Fourth. ''All the rights of Russia as to juris^liction and as to the 
seal fisheries in Bering Sea east of the water boundary in the treaty 
between the United States and Russia, of the 30tli of March, 18(37," did 
"pass unimpaired to the United States under that treaty." 

James 0. Carteb. 

> Int. Liiw, vol. I. ]>].. : d9, 260. 
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THIRD. 

THE PROPERTY OF THE UNITED STATES IN THE ALASKAN SEAL 
HERD AND THEIR RIGHT TO PROTECT THEIR SEALING INTER- 
ESTS AND INDUSTRY. 

I.— The Property of the United States in the Alaskan 

Seal Herd. 

Tbe subject which, in the order adopted by the treaty, is next to be 
considered, is that of the assertion by the United States of a property 
interest in the Alaskan seals. Under this head there are two ques- 
tions, which, though each may involve, in large measure, the same con- 
siderations, are yet in certain respects so different as to make it neces- 
sary or expedient that they should be separately discussed. The first 
is whether the United States have a property interest in the seals 
themselves, not only while they are upon the breeding islands, but also 
while they are in the high seas. The second is whether, if they have 
not a clear property in the seals themselves, they have such a property 
interest in the industry long established and prosecuted on the Pribi- 
lof Islands of maintaining and propagating the herd, and appropri- 
ating the increase to themselves for the purposes of commerce and 
profit, as entitles them to extend their protection to such herd against 
capture while it is on the high seas, and to require and receive from 
other nations an acquiescence in reasonable regulations designed to 
afford such protection. 

The material difference between these questions will be perceived 
from a glance at the consequences which would flow from a determina- 
tion of each of them respectively in favor of the claims of the United 
States. If it were determined that the United States had the property 
interest which they assert only in the industry established on the shore, 
it might, with some show of reason, be insisted that, if the industry 
were not actually established, they would have no right to forbid inter- 
ference with the seals in the open sea; but were it determined that the 
United States had the property interest which they assert in the seals 
themselves, it would follow that they would have the right at any time 
to take measures to establish such an industry, and to forbid any inter* 
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ference with the seals which would teud to make its establishment 
impossible or difficult. 

The proposition which the undersigned will first lay down and en- 
deavor to maintain is that the United States have, by reason of the 
nature and habits of the seals and their ownership of the breeding 
grounds to which the herds resort, and irrespective of the established 
industry above mentioned, a property interest in those herds as well 
while they are in the high seas as upon the land. 

It is first to be observed that although the established doctrines of 
municipal law may be properly invoked as affording light and informa- 
tion upon the subject, the question is not to be determined by those 
doctrines. Questions respecting property in lands, or movable things 
which have a fixed »itus within the territorial limits of a nation are, 
indeed, to be determined exclusively by the municipal law of that na- 
tion; but the municipal law can not determine whether movable things 
like animals are, while they are in the high seas, the property of one 
nation as against all others. If, indeed, it is determined that such an- 
imals have a situs upon the land, notwithstanding their visits to, and 
migration in the sea, it may then be left to the power which has dominion 
over such land to determine whether such animals are property; but 
the question whether they have this situs must be resolved by interna- 
tional law. 

The x>osition taken on the part of Great Britain is, not that the seals 
belong to her, but that they do not belong to any nation or to any men; 
that they are res communes^ OB res nullius; in other words, that they are 
not the subject of proi)erty, and are consequently open to pursuit and 
capture on the high seas by the citizens of any nation. This position 
is based upon the assertion that they belong to the class of wild ani- 
mals, animals/er«B naturae, and that these are not the subject of owner- 
ship. On the other hand, it is insisted on the part of the CTnited States 
that the terms wild and tame^ferce and domitasj naturce, are not suffi- 
ciently precise for a legal classification of animals in respect to the 
question of property; that it is oi)en to doubt, in many crises, whether an 
anhnal should be properly designated as wild or tame, and that the as- 
signment of an animal to the one class rather than to the otlier is by no 
means decisive of the question whether it is to be regarded as prop- 
erty. In the view of the United States, while the words icild and 
tame describe sufficiently for the pur^wses of common speech the nature 
and habits of animals, and indicate generally whether they are or 
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are not tlie subjects of property, yet there are many animals which 
lie near to the boundary imperfectly drawn by these terms, and in 
respect to which the question of property can be determined only 
by a closer inquiry into their nature and habits, and one more 
particularly fnii^led by the considerations upon which the institution 
of x>roperty stands. If the question were asked why a tame or domestic 
animal should be property and a wild one not, these terms wonW be 
found to supply no reasons. The answer would be because tame ani- 
mals exliibit certain qualities, and wild ones other and difierent qual- 
ities; thus showing that the question of property depends upon the 
characteristics of the animal. This view seems to be correct upon its 
mere statement, and it will be found to be the one adopted and acted 
upon by the writers of recognized authority upon the subject of 
property. It would be sufficient for the present purpose to refer to the 
language of Chancellor Kent upon this i)oint. No dissent from it will 
anywhere be found. He says: 

Animals ferod naturcBj so long as they are reclaimed by the art and 
power of man, are also the subject of a qualified property; but when 
they are abandoned, or escape, and return to their natural liberty and 
ferocity, without the animtis revertendi^ the property in them ceases. 
While this qualified property continues, it is as much under the protec- 
tion of law as any other proi)crty, and every invasion of it is redressed 
in the same manner. The difficulty of ascertaining with precision the 
application of the law arises from the want of some certain determinate 
standard or rule by which to determine when an animal is feras^ vel 
domitod naturas. If an animal belongs to the class of tame animals, as, 
for instance, to the class of horses, sheep, or cattle, he is then a subject 
clearly of absolute i)r()perty; but if he belongs to the class of animals, 
which are wild by nature, and owe all their temporary docility to the 
discipline of man, such as deer, fish, and several kinds of fowl, then 
the animal is a subject of qualified property, and which continues so 
long only as the tameness and dominion remain. It is a theory of some 
naturalists that all animals were originally wild, and that such as are 
domestic owe all their docility and all their degeneracy to the hand of 
man. This seems to have been the opinion of Count Buflfon, an<i he 
says that the dog, the sheep, and the camel have degenerated from the 
strength, s])irit, and beauty of their natural state, and that one principal 
cause of their degeneracy was the pernicious infiuence of human power. 
Grotius, on the other hand, says that savage animals owe all their un- 
tamed ferocity not to their own natures, but to the violence of man ; 
but the common law has wisely avoided all perplexing questions and 
refinements of this kind, and has adopted the test laid down by Puften- 
dorf,* by refeiTing the question whether the animal be wild or tame to 
our knowledge of his habits derived from fact and experience.* 

To this citation we may add the authority, which will not be disputed 
in this controversy, of two decisions of the court of common pleas in 

* Law of Nature and Nations, Lib. 4, Chap. 6, seo. 5. ' Kent's Com., vol. 2, p. 348. 
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Great Britain. In the case of Davies r«. Powell (Willes, 46) the qaes 
tion was whether deer kept in an inelosure were dixtrainable for rent, 
Tlie eoart took notice of the nature and habiU of these animals as 
aflFected by the care and industry of man and the usch which they were 
made to subserve; and it observed that, while they were formerly kept 
principally for pleasure and not for i)rotit, the practice had arisen of 
cariwg for them and rearing and selling them, and, in view of these 
facts, declared that they had become " as much a sort of husbandry as 
horses, cows, sheep, or any other cattle." 

And, more recently, the question was made in the case of Morgan r. 
The Earl of Abergavenny (8 C. B., 708), whether deer thus kept 
passed upon the death of the owner to the heir or to the executor; that 
is to say, whether they were 2)entonal property or chattels real. Evidence 
was received upon the trial showing the nature and habits of the ani- 
mals; that they were cared for and fed Rud selections made from thetnfor 
slaughter; and ui)on this evidence it was left to the jurj- to say whether 
they were personal property. The jury fcmnd that they were; and the 
court ui)on a review ot the case approved the verdict, holding that the 
question was justly made to depend ui)on the fact« which had been 
given in evidence. 

Inasmuch as the present controversy u|K)n this point is one between 
nations, it can not be determined by a reference to the municipal law of 
either, or by the municipal law of any nation. Tlie rule of decision 
must be found in international law ; and, as has already been shown, if 
there is no actual practice or usage of nations directly in point, as there 
is not, recourse must be had to the principles upon which international 
law is founded — that is to say, to the law of nature. But the question 
whether a particular thing is the subject of property, as between nations^ 
is substantially the same as the question whether the same thing is 
property as between individuals in a particular nation. Now, it so 
happens that this latter question has been determined, whenever it 
has arisen, not by any exercise of legislative power, but by an adoption 
of the rule of the law of nature. And the municipal jurisprudence of 
all nations, i>roceeding upon the law of nature, is c»verywhei*e in sub- 
stantial accord upon the question what things are the subject of prop- 
erty. That jurisprudence, therefore, so far as it is consentaneous, may 
be invoked in this controversy, as directly evi<lenciug the law of na- 
ture, and, therefore, of nations. 

Proceeding to the examination of the doctrines of this municipal 
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jurisprudence, it appears, immediately, that there is no rule or prin- 
eiple to the eflfect that no wild animals are the subject of property. On 
the contrary we find that from an early period in the Roman law a 
distinct consideration has been ^ven to the question, what animals, 
commonly designated as wild, are the subjects of property, and to what 
extent. And the doctrine established by that law, and adopted, it is 
believed, wherever that law has been received as the basis of municipal 
jurisprudence was also carried into the jurisprudence of England at 
the first stage of its development, and has ever since been received 
and acted upon by all English-speaking nations. It is well expressed 
in the Commentaries of Blackstone:* 

II. Other animals that are not of a tame and domestic nature are 
either not the objects of property at all or else fall under our other 
division, namely, that of qualified^ limited^ or special property, which is 
such as is not in its nature permanent, but may sometimes subsist and 
at other times not subsist. In discussing which subject, I shall, in the 
first place, show how this species of property may subsist in such ani- 
mals as are/er«B naturae^ or of a wild nature, and then how it may sub- 
sist in any other things when under particular circumstances. 

First, tlun, a man may be invested with a qualified, but not an 
absolute property in all creatures that B>i'efer(enaturce, either j)er indtts- 
triam^ propter impotentiam^ or propter privilegium, 

1. A qualified property may subsist in oniin^ls^ ferce naturce^ per indus 
triam hominis^ by a man's redai'min^/ and mjikiug them tame by art, indus- 
try, and education, or by so confining them within his own immediate 
power that they can not escape and use their natural liberty. And un- 
der this head some writers have ranked all the former species of ani- 
mals we have mentioned, apprehending none to be originally and nat- 
urally tame, but only made so by art and custom, as horses, swine, and 
other cattle, which, if originally left to themselves, would have chosen 
to rove up and down, seeking their food Jit large, and are only made do- 
mestic by use and familiarity, and are, therefore, say they, called man- 
snetaj quasi manui a^sueta. But however well this notion may be 
founded, abstractly considered, our law apprehends the most obvious 
distinction to be between such animals as we generally see tame, and 
are therefore seldom, if ever, found wandering at large, which it calls 
domitcenaturcB^ and such creatures as are usually found at liberty, which 
are therefore supposed to be more emphatically /era; nnturw^ though it 
may happen that the latter shall be sometimes tamed and confined by 
the art and industry of man — such as are deer in a park, hares or 
rabbits in an inclosed warren, doves in a dove house, pheasants 
or partridges in a mew, hawks that are fed and commanded by 
their owner, and fish in a private pond or in trunks. These are no 
longer the property of a man than while they continue in his keeping 
or actual possession ; but if at any time they regain their natural liberty 
his property instantly ceases, unless they have animum revertendi, which 
is only to be known by their usual custom of returning. A maxim 
whi^h is borrowed from the civil law, ^^revertendi animum videntur desi- 
nere habere tunc, cum revertendi consuetudinem deseruerintJ^ The law, 

' Book II, p. 891. 
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therefore, extends this possession further than the mere manual 
occupation; for my tame hawk, that is pursuing his quarry in my 
presence, though he is at liberty to go where ho pleases, is never- 
theless my property, for he hath animum revertendi. So are my i)i- 
geons that are flying at a distance from their home (especially of 
the carrier kind), and likewise the deer that is chased out of my 
park or forest, and is instantly pursued by the keeper or forester; 
all which remain still in my possession, and I still preserve my 
qualified property in them. But if they stray without my knowl- 
edge, and do not return in the usual manner, it is then lawful for any 
stranger to take them. But if a deer, or any wild animal reclaimed, 
hath a collar or other mark put upon him, and goes and returns at his 
. pleasure, or if a wild swan is taken and marked and turned loose in the 
river, the owner's property in him still continues, and it is not lawful 
for anyone else to take him; but otherwise if the deer has been long 
absent without returning, or the swan leaves the neighborhood. Bees 
also Bireferce naturcB] but, when hived and re(jlaimed, a man may have 
a qualified property in them, by the law of nature, as well as by the civil 
law. And to the same purpose, not to say in the same words with the 
civil law, speaks Bracton; occupation, that is, hiving or including 
them, gives the property in bees; for, tliough a swarm lights upon my 
tree, I have no more property in them till I have hived them than I 
have in the birds which make their nests thereon ; and, therefore, if 
another hives them, he shall be their proprietor; but a swarm, which 
fly from and out of my hive, are mine so long as I can keep them in 
sight and have power to pursue them, and in these circumstances no 
one else is entitled to take them. But it hath been also said that with 
us the only ownership in bees is ratione solij and the charter of the 
forest, which allows every freeman to be entitled to the honey foand 
within liis own woods, affords great countenance to this doctrine, that 
a qualified property may be hwl in bees, in consideration of the prop- 
erty of the soil whereon they are found. 

In all these creatures, reclaimed from the wildness of their nature, 
the property is not absolute, but defeasible: a property that may be 
destroyed if they resume their ancient wildness, and are found at large. 
For if the pheasants escape from the mew, or the fishes from the trunk, 
and are seen wandering at large in their proper element, they become 
ferce naturce again, and are free and open to the first occupant that has 
ability to seize them. But while they thus continue my (qualified or 
defeasible property, they are as mucjh under the protection of the law 
as if they were absolutely and indefeasibly mine; and an action will lie 
against any man that detains them from me or unlawfully destroys them. 
It is also as much felony by common law to steal such of them as are 
fit for food as it is to steal tame animals; but not so if they are only 
kept for pleasure, curiosity, or whim; as dogs, bears, cats, apes, parrots, 
and singing birds; because their value is not intrinsic, but depending 
only on the caprice of the owner; though it is such an invasion of prop- 
erty as may amount to a civil injury, and be redressed by a civil action. 
Yet to steal a reclaimed hawk is felony both by common law and stat- 
ute; which seems to be a relic of the tyranny of our ancient sportsmen. 
And, among our elder ancestors, the ancient Brit<»ns, another species 
of reclaimed animals, viz., cats, were looked upon as creatures of in- 
trinsic value; and the killing or stealing one was a grievous (*rime, 
and subjected the oft'cnder to a fine; especially if it belonged to the 
King's household, and was the eustos horrvi regii, for which there was a 
very peculiar forfeiture. And thus much ot qualified property in wild 
animals, reclaimed 2>er indtistriam. 
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From the general doctrine thus declared no dissent will, it is be- 
lieved, be anywhere found. It has been reaflftrmed in many instances 
by the coui'ts both of Great Britain and the United States. The special 
attention of the Tribunal should be given to the utterances upon this 
question both by judicial tribunals and by jurists of established 
antliority, and a somewhat copious collection of them will be found in 
Appendix. 

It will be observed that the essential facts which, according to these 
doctrines, render animals commonly designated as wild, the subjects of 
property not only while in the actual custody of their masters but also 
when temporarily absent therefrom, are th..^ the care and industry of 
man acting upon a natural disposition of the animals to return to a place 
of wonted resort, secures their voluntary and hoMtv^al return to his 
custody and power j so as to enable him to deal with them in a similar 
manner, and to obtain from them similar benefits, as in the ca^e of 
domestic animals. They are thus for all the purposes of property assim- 
ilated to domestic animals. It is the nature and Jiabits of the animal, 
which enable man, by the practice of art, care, and industry, to bring 
about these useful results that constitute the foundation upon which 
the law makes its award of property, and extends to this product of 
human industry the protection of ownership. This species of properly 
is weU described as property per industriam. 

The Alaskan fur-seals are a typical instance for the application of 
this doctrine. They are by the imperious and unchangeable instincts 
of their nature impelled to return from their wanderings to the 
samepUice; they are defenseless against man, and in returning to the 
same place voluntarily subject themselves to his power, and enable him 
to treat them in the same way and to obtain from them the same bene- 
fits as may be had in thecase of domestic animals. They thus become the 
subjects of ordinary husbandry as much as sheep or any other cattle. 
All that is needed to secure this return, is the exercise of care and 
industry on the part of the human owner of the place of resort. He 
must abstain from killing or repelling them when they seek to return 
to it, and must invite and cherish such return. He must defend them 
against all enemies by land or sea. And in making his selections for 
slaughter, he must disturb them as little as possible and take males 
only. All these conditions are perfectly supplied by the United States, 
and their title is thus fidly substantiated. 

What ground of difference in respect to the point in question can 
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be suggested between tliese seals and tlie other animals, such as 
deer, bees, wild geese, and wild swans, which appear by the axithori- 
ities refeiTed to to be universally regarded as property so long as they 
retain the animum revertendi f Will it be 8ju<l that this animus is ere- 
ate<l by man in the (*ase of those animals, and in the seals is a natural 
instinct? If this were true it would be uninii>ortant. The essential 
thing is that the art and industry of man should bring about the useful 
result; and to this end human art, care and industry are as neeessiiry and 
as effective in the one ease as in the others. If man did not choose to 
practice this care and industry in respect to the seals, if he exhibited 
no husbandry^ but treated them as wild animalsj and attacked and killed 
them as they sought the land, they would be driven away to 
other haunts or be speeilily exterminated. But it is not true that 
the disposition to return is created by man. The habitual return 
of the other animals mentioneii is due to their natural instincts just 
as much as that of the seals is to theirs. Many races of animals have 
what may be called homes. It is natural instinct which prompts them 
to return to the spot where they rear their young or can find their food 
or a secure place of repose. What man does in any of these instances, 
and as much in one as in another, is, to act upon this instinct and make 
it available to secure the return. If the seals will retuni to the same 
place and voluntarily put themselves in the power of man with less 
effort on his part than in the case of the other animals, it shows only 
that they are by nature less wild and less inclined to fly from the 
presence of man. In the case of the bees, for instance, it is plain that 
their nature is no more changed by man than that of the seals. They 
are as wild when dwelling in an artificial hive as when they are in the 
woods; nor does man feed them; they gain their food from flowers 
which, for the most part, belong to persons other than their masters. 
Will it be said that the wanderings of the seals are very distant T Of 
what consequence is this so long as the return is certain? Bees 
wander very long distances. Will it be insisted that it makes any 
difterence on the question of proi>erty whether a cow seal goes five, or 
a hundred miles in the sea to obtain food to enable her to nourish her 
offspring on the shoret Probably the long duration of migration to the 
south in the winter will be urged as a striking distinction between the 
case of the seals and the other instiinces; but what difference can this 
make if the animus rerertendi remains, as it unquestionably does, and 
the same beneficial results are seemed f 
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The difficulty of identificatioQ may be suggested, but it docs not ex- 
ist. There is no commingling with the Bussian herd. Every fur-seal 
on the Northwest coast belongs indisputably to the Alaskan herd. But 
if there were any such supposed difficulty, it would matter nothing. If 
a man, without authority, kills cattle wandering without guard over 
the boundless plains of the interior of the United States, he is a plain 
trespasser. It might be difficult for any particular owner to make out 
a case of damages against him, but he would be none the less a tres- 
passer for that. If a man kills a reclaimed swan or goose innocently, 
and believing it to be wild, he is, indeed, excusable, and if there were 
diflferent herds of fur-seals, some of them property and others not, it 
might be difficult to show that one who killed seals at sea had notice 
that they were property; but there are no herds of fur-seals in the 
North Pacific which are not in the same condition with those of Alaska. 

It does not, therefore, apx>ear that the differences observable between 
the fur-seals and those other animals commonly designated as wild, 
which are held by the municipal law of all nations to be the subject ot 
ownership, are material^ and the conclusion is Mly justified that if the 
latter are property, the former must also be property. 

But there is another and broader line of inquiry, by following which 
all doubt upon this point may be removed. What are the grounds and 
reasons upon which the institution of property stands? Why is it 
that society chooses to award, through the instrumentality of the law, 
a right of property in anything t Why is it that it makes any dis- 
tinction in this respect between wild and tame animals; and why is it 
that, a» to animals commonly designated as wild, it pronounces some 
to be the subjects of property and denies that quality to others? It 
can not be that these important but differing determinations are founded 
upon arbitrary reasons. Nor does the imputation to some of these ani- 
mals of what is termed the animus revert^ndi, or the fact that they 
have a habit of returning which evidences that intent, of themselves, 
explain anything. They would both be wholly unimportant unless 
they were significant of some weighty social and economic considerations 
arising out of imperious social necessities. K we knew what these 
reasons were, we might no longer entertain even a doubt upon the 
question whether the Alaskan seals are the subjects of property. If it 
should appear upon inquiry that every reason upon which bees, or deer, 
or pigeons, or wild geese, and swans are held to be property requires 

the same determination in respect to the Alaskan seals, the differences 
14749 i 
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observable between these various species of animals must be dismissed 
as wholly unimportant and the conclusion be unhesitatingly received 
that the fur-seals are the subjects of ownership. 

The attention of the tribunal is, therefore, invited to a somewhat 
careful inquiry into the original causes of the institution of property 
and the principles upon which it stands; and the counsel for the United 
States will be greatly disappointed if the result of the investigation 
should fail to satisfy the Tribunal that there is a fundamental principle 
underlying that institution which is decisive of the main question now 
under discussion. That principle they conceive to be this, that when- 
ever any useful wild animals so far submit themselves to the control of 
jartieular men as to enable them exclusively to cultivate surch animals and 
obtain the annual increase for the supply of hum^n tcantSj and at the same 
time to preserve the stock j they have a property in them, or, in other words, 
whatever may be justly regarded as the product of human art, industry, 
and self-denial must be assigned to those who make these exertions as 
their merited reward. 

The inquiry thus challenged is in no sense one of abstract specula- 
tion, nor is it a novel one. It proceeds upon the firm basis of the fiicts 
of man's nature, the environment in which he is placed, and the social 
necessities which determine his action; and the pathway is illumined 
by the lights thrown upon it by a long line of recognized authorities. 
The writers upon the law of Nature and Nations, beginning with Gro- 
tius,^ have justly conceived that no system of practical ethics would be 
complete which did not fully treat of the institution of property, not 
only in respect to nations, but also in respect to private persons. Rec- 
ognizing the fact that a nation could not defend its possessions against 
other nations by an appeal to any municipal law, they have sought to 
find grounds for the defense of those possessions in the law of nature 
which must be everywhere acjknowledged. It is upon the broad, general 
principles agreed to by these authorities that we shall endeavor to 
establish the proposition above stated. 

It is easier to feel than it is to precisely define the meaning of the 
word property; but as the feeling is substantially the same in all minds 
there is the less need of any attempt at exact definition. It is com- 

' Grotins, de Jure Belli ao Pacis, Hook ii, chap, ii; Pnffondorf, Law of Nature 
and Nations, Book iv, chap. v. See also Blackstone's elegant chapter on " Prop- 
erty in General/' (Commentaries; Book 2, pp. 1, et eeq,) ; and Locke on CIyU Govern- 
ment| Chap. v. 
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monly said to be the riglit to the exclusive possession, use, and disposi- 
tion of the thing which is the subject of it; but this defines rather the 
right upon which property rests, than property itself. The somewhat 
abstract definition of Savigny more precisely states what property 
really is. " Property," says he, " according to its true nature, is a 
widening of individual power." ^ It is, as far as tangible things are 
concerned, an extension of the individual to some part of the material 
world, so that it is affected by his personality.* 

But whence comes the right of the individual to thus extend his 
power over the natural world, and what are its conditions and limita- 
tions f In thus speaking of rights, moral rights alone are intended, 
for the law knows of no other, if, indeed, any other exist. There are 
no natural indefeasible rights which stand for their own reason. II 
rights exist, it is not for themselves alone, but because they subserve 
the happiness of mankind and the purposes for which the human race 
was placed upon the earth. Even the right to life, however clear in 
general, is not natural and indefeasible. It is held subject to the needs 
of mankind, and in a great number of cases may be justly taken by 
society. In order to ascertain the source and foundation of the right 
of i>roperty, we must look, as all moralists and jurists look, to the 
nature of man and the environment in which he is placed. We find 
that the desire of exclusive possession is one of the original and prin- 
cipal facts of man's nature which will and must be gratified, even though 
force be employed to vindicate the possession. We know, also, that 
man is a social animal and must live in society^ and that there can not 
be any society without order and peace. . Even in savage life it is a 
necessity that the hunter should have the exclusive ownership of the 
beast he ha« slain for food and of the weapon he has made for the chase. 
Otherwise life itself could not be maintained. His rude society, even, 
is not possible unless it furnishes him with some guaranty that these 
few possessions be secured to him. Otherwise he is at war with his 
species, and society is gone. The existence of property, to at least this 
extent, is coeval with the existence of man. It stands upon the imperi- 

1 Jnrid. Relations (Lond., 1834, Rattegnin's Tran8.)i p. 178. 

< Locke expresses the same idea: "The fruit or venison which nonrishes the wild 
Indian * « « must be his, and so his, i. e,, a part of hiMy that another can no 
longer have any right to it," etc. (Civil Goverument, Ch. v, $ 25.) 

"In making the object my own I stamped it with the mark of my own person ; 
whoever attacks it attacks me ; the blow struck it strikes me, for I am present in it. 
Property is but the periphery of my person extended to things." Ihering, quoted 
by Qeorge B. Newcomb, Pol. Science Quarterly, vol. 1, p. 604. 
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ous and indisputable basis of necensiiy, " Necessity l>egat property .''' 
Neither history, nor tradition, informs as of any people who haye in- 
habited the earth among whom the right of property to at least this 
extent was not recognized and enforce<l. And an interesting eonfiima- 
tion is found in the circumstance that the rude originals of the admin- 
istnition of justice are everywhere found in contrivances designed for 
punishment of theft. 

The circunistanco that in the early advances of society from savage 
to industrial conditions we find that in many things, especially land and 
the pnnlucts of land, community proi)erty is found to obtain in place of 
individual proi>erty, does not impair in any degree the force of the 
views just expressed. The institution of proi)erty is in full operation, 
whether society itself— the artificial person — asserts ownership, or per- 
mits its members to exercise the privilege. Wherever the supreme 
necessitie^s of society, peace and order, are found to be best subserved 
by ownership in the one form rather than in the other, the form most 
suitable will be adopte<l. Commnnitj^ property was found sufficient for 
the early stages of society, and it is the anticipation, or the dream, of 
many ingenious minds that the exi>edieut will again, in the further ad- 
vance of soi'iety, be found necessary. 

But the desire of human nature for exclusive ownership is not lim- 
ited to the weajwns and product of the chase, as in savage society, or 
to the reward of a proportional share, as in early industrial communi- 
ties. Man wishes for more, for the sake of the comfort, jwwer, consid- 
eration and influence which abundant possessions bring. He wishes to 
better his condition, and this is possible only by increase of posses- 
sions. And the improvement of soi'iety, it has been found, can be 
eftected, or best effected, only through the improvement of its individ- 
ual members. This desire of individual man to better his condition is 
imperious, and must be gratified; and inasmuch as the gratification 
tends to general happiness and improvement, a moral basis is fiirnished 
for an extension of the institution of individual property. As the first 
necessity of the social state, peace and order, require that ownership 
should be enforced to at least the limited extent which savage con- 
ditions require, so the sec*ond necessity of society, its progress and 
advancement — that is to say, civilization — demands that individoal 
effort should be encouraged by offering as its reward the exclusive own- 
ership of everything which it can produce. In these two principal neces- 

1 Blackfltone's Com., Book 2, p. 8. 
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sities of human condition, the peace of society, and its progress and 
advancement in wealth and numbers, both founded upon the strongest 
desires of man's nature, the institution of property has its foundation. 

There are several features of this institution which in this discussion 
should be well understood and carried in mind; and, first, the extent 
of its operation. Manifestly this must be coextensive with the human 
desires and necessities out of which it springs. Wherever there is an 
object of desire, not existing in sufficient quantity to fully satisfy the 
greed of all, conflict for possession will arise and consequent danger to 
peace. Society finds its best security for order in extending the privi- 
lege of ownership to everything which can be owned. The owner may 
be the state or community, as under early and rude social conditions; 
or private individuals, as civilization advances; but, in either case, 
nothing is left as a subject for strife. The grounds and reascms which 
society, after the introduction of individual property, may allow as suffi- 
cient for awarding ownership to one rather than to another are various; 
but they all depend upon some consideration of superior merit Jind 
desert. That one man has by his labor and skill formed a weaix)n or 
a tool is instantly recognized as a sufficient ground to support his title 
to it. And if he simply takes possession of some things before unap- 
propriated by anyone, or finds property to which no other owner asserts 
a claim, his right, though less impressive, is still superior to that of 
any other. We therefore easily reach the conclusion that the necessi- 
ties which demand the institution of property equally demand its ex- 
tension over every object of desire as to which conflict for possession 
may arise. 

But it is not only the necessity of peace and order which requires 
that all-embracing extent of the institution of property. It is alike 
demanded by that high moral purpose already alluded to as constitut- 
ing part of the foundation of the institution, namely, the improvement 
of society and of the individual man. This, as has already been seen, 
can be brought about only by the cultivation of tbe arts of industry by 
which nature is made to yield a more abundant provision for human 
wants. These arts will not be practiced unless the fruits of each man's 
labor, whether it be the product of the field, of the workshop, or the 
increase of animals which are the subject of his care, are assured to 
him. We find, therefore, that the institution of property is so imbed- 
ded in the nature of man, that its existence is a nec^essary consequence 
of forces in operation wherever man is tbund, or wheresoever his power 
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may extend, and that the fundamental formula by which the institutiou 
is expressed is that every object of desire, of which the supply is limitedj 
must be owned. It is with this proposition that Blackstone closes his 
chapter upon *' Property in General." 

"Again, there are other things in which a permanent property may 
subsist, not only as to tlie temporary use, but also the solid substance; 
and which yet would frequently be tbund without a proprietor had not 
the wisdom of the law provided a remedy to obviate this inconvenience. 
Such are forests and other waste grounds, which were omitted to be 
appropriated in the general distribution ot lands. Such also are 
wrecks, e^strays, and that species of wild animals which the arbitrary 
constitutions of positive law have distinguished from the rest by the 
well known appellation of game. With regard to these and some 
others, as disturbances and quarrels would frequently arise among in- 
dividuals, contending about the acquisition of this species of property 
by first occupancy, the law has therefore wisely cut up the root of dis- 
sension by vesting the things themselves in the sovereign of the State, 
or else in his representatives appointed and authorized by him, being 
usually the lords of manors. And thus the legislature of England has 
universally promoted the grand ends of civil society, the i)eace and 
security of individuals, by steadily pursuing that icise and orderly 
maxim of assigning to everything capable of ownership a legal and deter- 
minate owner. ^^^ 

' Sir Henry Maine, after tracing with his wonted acuteness the conrse of the de- 
velopment of the conception of property, also finds that it finaUy results in the 
proposition that everything must he owned. 

'^ It is only wlien tlie rights of property gained a sanction from long practical invio- 
lahility, and when the vast majority of objects of en^jojinent have been subjected 
to private ownership, that mere possession is aUowed to invest the first possessor 
with dominion over commodities in which no prior proprietorship has been asserted. 
The sentiment in which this doctrine originated is absolutely irreconcilable with 
that infrequency and uuccrtainty of proprietary rights which distinguish the begin- 
ning of civilization. The true basis seems to be not an instinctive bias towards the 
institutiou of property, but a presumption, arising out of the long continuance of that 
institution, that everything ought to have an owner. When possession is taken of a ' res 
nulliusy^ that is, of an object which is not, or has never, been reduced to dominion, 
the possessor is permitte<l to become proprietor from a feeling that all valuable things 
are naturally subjects as an exclusive enjoyment, and that in the given case there 
is no one to invest with the rights of property except the occupant. The occupant, 
in short, becomes the owner, because all things are presumed to be somebody^s pro- 
* perty, and because no one can be pointed out as having a better right than he to the 
proprietorship of this particular thing." (Ancient Law, Ch. viii, p. 249.) 

Lord Chancellor Chelmsford ma<le the proposition that every thing must be owned 
by some one, the ground of his decision in the House of Lords of the case of Blades v. 
Higgs. (Law Journal Reports, N. S. 286, 288.) 

From Commentaries on the Constitutional Law of England. By Qeorge Bowyer, 
D. C. L., 2d ed. London, 1846, p. 427: 

*'1II. The third primary right of the citizen is that of property, which consists in 
the free use, enjoyment, and disposal of all that is his, without any control or dimi- 
nution, save by the law of the land. The institution of property — that is to say, the 
appropriation to particular persons and uses of things which were given by God to 
aU mankind — is of natural law. The reason of this is not difficult to discover, for 
the increase of mankind must soon have rendered community of goods exceedingly 
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Nothing which is not au object of hamaii desire— that is, nothing 
which has not a recognized utility — can be the subject of i>roperty, for 
there is no possibility of conflict for the posse ssion. Property, there 
4bre, is not predicable of noxious reptiles, insects, or weeds, except under 
special circumstances, where they may be kept for the purposes of 
science or amusement. The supply, indeed, may be limited; but the 

element of utility, which excites the conflicting desires which property 
is designed to reconcile and restrain, is absent. Nor is property pred- 
ictable of things which, though in the highest degree useful, exist in 
inexhaustible abundance and within the reach of all. Neither air nor- 
liglit nor running water are the subjects of property. The supply is 
unlimited, and where there is abundance to satisfy all desires there can 
be no conflict. 

There is a still further qualification of the extent to which the insti- 
tution of property is operative. Manifestly, in order that a thing may 
be owned, it must be susceptible of ownership^ that is, of exclusive ap- 
propriation to the power of some individual. There are things of 
which this can not be asserted. Useful wild animals are the familiar 
instance. Although objects of desire and limited in supply, they are 
not, as a general rule, susceptible of exclusive appropriation. They 
are not subject, otherwise than by capture and confinement, to the con- 
stant disposition of man as he may choose to disix)se of them. We 
can hold them only by keeping them in captivity, and this we can do 
only in respect to an insignificant part. What^ in the view of the law^ 
constitutes this stLsceptihility of exclusive appropriation is an interesting 
and important question, which will be hereafter discussed in connection 
with the question what animals are properly to be denominated as wild. 

The imi)ortance of the conclusion reached by the foregoing reasoning 
should be marked by deliberate restatement. The institution of prop- 
erty embraces all tangible things subject only to these three excepting 
conditions: 

First. They must have that utility which makes them objects of 
human desire. 

Second. The supply must be limited. 

Third. They must be susceptible of exclusive appropriation, 

inconvenient or impossible consistently with the peace of society; and, indeed, by 
far the greater number of things can not be made fully subservient to the use of 
mankind in the most beneficial manner unless they be governed by the laws of ex- 
clusive appropriation.'' 
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Thin (Miiicliisioii is a deduction of moral right drawn from the facts of 
mail's nature and the environment in which he isphiced ; in other words, 
it is a conclusion of the law of nature; but this, as has been heretofore 
shown, is international law, except so far as the latter may appear, firom 
the actual practice and usages of nations, to have departed from it, or, 
to speak more proi)erly, not to have risen to it. 

Turning to the actual practice of nations, that is, to the observed fact, 
we hnd tliat it is in precise accordance with the deductive conclusion. 
No tangible thing can be pointed out, which exhibits the conditions 
above stated, which is not by the jurisprudence of all civilized nations 
pronounced to be the subject of property, and protected as such. This 
seems so manifest as to justify a confidence that the assertion will not 
be disputed. 

In the foregoing reasoning no distinction ha s been observed between 
ownersliip by private individuals under municipal law, and by nations 
under international law. There is no distinction. Nation s are but ag- 
gregates of individual men. They exhibit the same ambitions, are sub- 
ject to like perils, and must resort for safety and peace to similar ex- 
pedients. Just as it is necessary to the peace, order, and progress of 
municipal societies that everything possessing the three characteristics 
above enumerated should be owned by some one, so also it is necessary 
to the peace, order, and progress of the larger society of nations that 
everytliing belonging to the same class, but which from its magnitude 
is incapable of individual ownership, should be owned by some nation. 
This truth is well illustrated by the practice of nations for the last four 
centuries in acknowledging as valid titles to vast tracts of the earth'a 
surface upon no other foundation than first discovery. Nearly 
the whole of the American continents was parceled out among Euro- 
pean nations by the recognition of claims based upon such titles alone.^ 

^ Tlio practice and doctrine of Enropean nations npon tliisHabject are clearly set 
forth by Mr. Chief Justice Marshall, in delivering the opinion of the Supreme Court 
of the United States in Johnson vs. Mcintosh (8 Wheat., 543, 572.) A short extract 
will be ]>ertinent here : 

*'A8 the riglit of society to prescribe those rules by which i»roperty may be se- 
quired and preserved is not, and cannot be, drawn into question; as the title to 
lands, especially, is, and must be admitted, to depend entirely on the law of the na- 
tion in which they lie, it will be necessary, in pursuing this inquiry, to examine, not 
simply those principles of abstract justice which the Creator of all things has im- 
pressed on the mind of his creature, man, and which are admitted to regulate in a 
great degree the rights of civilized nations, whose perfect independenc-e has been 
acknowle<lged, bat those principles also which our own Government has adopted in 
the particular case, and given us the rule of decision. 

** On the discovery of this immense continent, the great nations of Europe were 
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And, for the most part, the vast territories thus acquired were not even 
seen. The maritime coasts only were explored, and title to the whole 
interior, stretching from ocean to ocean, or at least to the sources of 
the rivers emptying upon the coasts explored, was asserted upon the 
basis of this limited discovery. Some limitations were placed upon 
these vast claims resulting from conflicts in the allegations of priority; 
but, for the most part, the effectiveness of first discovery in giving title 
to great areas which had not been even explored was recognized. If 
the mere willing by the first discoverer that things susceptible of ap- 
propriation should be his property was held sufficient to make them so, 
it could only have been from a common conviction that ownership of 
every part of the earth's surface by some nation was so essential to the 
general peace and order, that it was expedient to recognize the slightest 
moral foundation as sufficient to support a title. The principle has 
been extended to vast territories which are even incapable of human 
occupation. The titles of Great Britain to her North American terri- 
tory extending to the frozen zone, and of the (Jnited States derived 
from Bussia to the whole territory of Alaska have never been ques- 
tioned. 

THE FOBM OF THE INSTITUTION— OOMMUNITY AND PBIYATE PEOP- 

BBTT. 

But although the existence of human society involves and necessi- 
tates the institution of property, it does not determine the form which 
that institution assumes. The necessity that all things susceptible of 
ownership should be owned is one thing; but who the owuer shall be 



eager to appropriate to themselves so mnch of it as they could respectively acqaire. 
Its vast extent afforded an ample field to the ambition and enterprise of all ; and the 
character and religion of its inhabitants afforded an apology for considering them as 
a people over whom the superior genius of Europe might claim an ascendency. The 
potentates of the world found no difficulty in convincing themselves that they made 
ample compensation to the inhabitants of the new, by bestowing upon them civili- 
zation and Christianity, in exchange for unlimited independence. But, as they were 
all in pursuit of nearly the same object, it was necessary in order to avoid conflict- 
ing settlements, and consequent war with each other, to establish a principle which 
aU should acknowledge as the law by which the right of acquisition, which they all 
asserted, should be regulated as between themselves. This principle was that dis- 
covery gave title to the govemmente by whose subjects, or by whose authority it 
was made, against all other European governments, which title might be consum- 
mated by possession. The exclusion of all other Europeans necessarily gave to the 
nation making the discovery the sole right of acquiring the soil from the natives 
and establishing settlements upon it. It was a right with which no Europeans 
could interfere. It was a right which all asserted for themselves, and to the asser- 
iiou of whioh by others all assented.^' 
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is another. As has already been pointed out, the absolute necessities 
of rude society may be satisfied by making society itself the universal 
owner; which is the condition actually presented by some very early 
communities; but individual ownership is the condition found in all 
societies which have reached any considerable degree of advancement. 
This matter of the form of the institution is, of course, determined in 
a municipal society by its laws; and these are in turn determined by 
its morality. Ownership is awarded in accordance with the sense of 
right and fitness which prevails among the members of society. It is 
this which determines its will, and its will is its law. 

In seeking for the moral grounds upon which to make its award of 
the rights of private ownershii) that which is first and universally ac- 
cepted is what may be called desert. " 8uum cuique tribuere,'^ lies as an 
original conception at the basis of all jurisprudence. In respect to land 
indeed, an original grant may be required from the community or the 
sovereign; but whatever a ms^n prodtwes by his labory or saves by the 
practice of abstinence, is justly reserved for his exclusive use and benefit. 
This is the principle upon which the right of private property is by the 
great majority of jurists placed; and it is often, somewhat incorrectly 
perhaps, made the foundation of the institution of property itself. In 
our view a distinction is observable between the institution itself and 
the form which it assumes. The first springs from the necessity of 
peace and order, society not being possible without it; but when private 
proi)erty, which is also the result of another necessity, namely, the de- 
mands of civilized life, becomes the form which the institution assumes, 
the principle of desert comes into operation to govern the award. 

OWNEESHIP NOT ABSOLUTE. 

But what is the extent of the dominion which is thus given by the 
law of nature to the owner of property? This question has much im- 
portance in the present discussion and deserves a deliberate considera- 
tion. 

In the common apprehension the title of the possessor is absolute, 
and enables him to deal with his property as he pleases, and even, if 
he pleases, to destroy it. This notion, sufficiently accurate for most of 
the common purposes of life, and for all controversies between man and 
man, is very far from being true. No one, indeed, would assert that 
he had a moral right to waste or destroy any useful thing; but this 
limitation of power is, perhaps, commonly viewed as a mere moral or 
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religious precept, for the violation of which man is responsible only to 
his Maker, and of which human law takes no notice. The truth is far 
otherwise. This precept is the basis of much municipal law, and has 
a widely-reaching operation in international jurisprudence. There are 
two propositions belonging to this part of our inquiry, closely connected 
with each other, to which the attention of the Arbitrators is particularly 
invited. They will be found to have a most important, if not a wholly 
decisive, bearing upon the present controversy. 

First. No x>os8essor of property, whether an individual man, or a 
nation, has an absolute title to it. His title is coui)led with a trust for 
the benefit of mankind. 

Second. The title is further limited. The things themselves are not 
given him, but only the usufruct or increase. He is but the custodian 
of the stock, or principal thing, holding it in trust for the present and 
future generations of man. 

The first of these propositions is stated almost in the language em- 
ployed by one of the highest authorities on the law of nature and na- 
tions. Says Puffendorf, "God gave the world, not to this, nor to that 
man, but to the human ra<^ in general."^ The bounties of nature are 
gifts not so much to those whose situation enables them to gather them, 
but to those who need them for use. And Locke, »^ God gave the world 
to men in common.'^ If it be asked how this gift in common can be 
reconciled with the exclusive possession which the institution of prop- 
erty gives to particular nations and particular men, the answer is by 
the instrumentality of commerce which springs into existence with the 
beginnings of civilization as a part of the order of nature. Indeed it 
is only by means of commerce that the original common gift could 
have been made effectual as such. Every bounty of nature, how- 
ever it may be gathered by this, or that man, will eventually 
find its way, through the instrumentality of commerce, to those who 
want it for its inherent qualities. It is for these, wherever they 
may dwell, that it is destined. Were it not for these the bounty 
would be of little use even to those whose situation enables them 
to control it and to gather it. But for commerce, and the ex- 
changes effected by it, the greatest part of the wealth of the world 
would be wasted, or unimproved.^ The Alaskan seals, for instance. 



^ Law of Nature and Natiomi. Book iv, Chap, v, seo. 9. 
' CivU Government, Chap, v, $ 34. 

3*' Wherewith accords that of Libanins, God, saith he, hath not made any one 
part of the world the storehouse of aU his blessings, bat hath wisely distribated 
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would be nearly valueless. A few hundreds, or thousands at the most, 
would suffice to supply all the needs of the scanty population living 
on the ishmds where they are found, or along the shores of the seas 
through which they pass in their migrations. Indeed, the Pribilof 
Islands would never have been inhabited, or even visited, by man 
except for the purpose of capturing seals in order to supply the 
demands of distant peoples. The great blessing to mankind at 
large capable of being afforded by this animal would have been whoUy 
unrealized. The sole condition upon which its value depends, even 
to those who pursue and capture it, is that they are able, by exchang- 
ing it for the products of other and distant nations, to furnish them- 
selves with many blessings which they greatly desire. 

This truth that nature intends her bounties for those who need 
them, wherever they may dwell, may be illustrated and made more 
clear by inquiring upon whom the loss would fall if the gift were taken 
away. Take, for instance, the widely used and almost necessary article 
of India rubber. It is produced in but few and narrowly -Umited areas, 
and we may easily suppose that by some failure of nature, or miscon- 
duct of man, the production is arrested. A loss would, no doubt, be 
felt by those who had been engaged in gathering it and exchanging it 
for other commodities; and a still more extensive one would fall upon 
the largely greater number whose labor was applied in manufacturing 
it into the various forms in which it is used ; but the loss to both these 
classes would be but temporary. The cultivators could raise other 
products, and the manufacturers could employ their industry in other 
fields. The opportunities which nature offers for the employment of 
labor are infinite and inexhaustible, and the only effect of a cessation 
of one industry is to turn the labor devoted to it into other channels. 
But the loss to the consumers of the article, the loss of those who need 
that particular thing, would be absolute and irreparable. 

If these views are well founded it follows that, by the law of nature, 
every nation, so far as it possesses the fruits of the earth in a measure 
more than sufficient to satisfy its own needs, is, in the truest sense, a 

tliein throngL all nations, that ho each needing another's help he might thereby lea<l 
men to Hoeiety; and to this end he discovered nnto them the art of merchandising, 
that HO whatsoever any nation produced might be communicated uuto others/' 
• • • Bo Theseus speaks very pertinently — 

*^ What to one nation nature doth deny, 
That she, from others, doth by sea supply." 

(Orotins ; De Jure Belli ac Paois, Book u, Chap, ii, $ 13.) See also Phillimore, hiter- 
natioual Law, vol. i, p. 261, ?62. 
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trustee of the surplus for the benefit of those in other parts of the world 
who need them, and are willing to give in exchange for them the prod- 
ucts of their own labor; and the truth of this conclusion and of the 
views from which it is drawn will be found fully confirmed by a glance 
at the approved usages of nations. It is the characteristic of a trust 
that it is obligatory^ and that in case of a refusal or neglect to perform 
it, such performance may be compelled, or the trustee removed and a 
more worthy custodian selected as the depository of the trust. It is 
an admitted principle of the law of natnre that commerce is obligatory 
upon all nations; that no nation is permitted to seclude itself from the 
rest of mankind and interdict all commerce with foreign nations. 
Temporary prohibition of commerce for special reasons of necessity are, 
indeed, allowed; but they must not be made permanent.^ 

^ The instramentality of commerce as a part of the scheme of nature in securing 
to mankind in general the enjoyment of her various j^^ifts, in whatsoever quarter of 
the earth they may be found, has been pointed out by many writers upon the law of 
nature and nations. A few citations will be sufficient, the views in which all con- 
cur. It will appear from those which are herein furnished — 

1. That man does not begin to desire the benefit of the gifts to bo found in other 
ands and in which he is entitled to share until he has made some advances towards 
civilization, and, consequently, commerce may be said to be the offspring of civil- 
ization. 

2. But it reacts upon and greatly stimulates the cause from which it springs, so 
that civilization may also be said to be the fruit of commerce. 

3. In its relations to civilization it is like the division of labor and has some- 
times been styled "the territorial division of labor." 

4. Doubtless there is a large discretion which each nation may justly exercise in 
respect of the conditions under which it will engage in commerce with other na- 
tions. But an absolute or unreasonable refusal is in clear violation of natural law. 
It is a denial by the refusing nation of the fundamental truth that the bounties of 
nature were bestowed upon mankind. 

From ''Des Droits et des Devoirs des Nations Neutres en Temps de Guerre Mari- 
time," par L. B. Hautefeuille. Paris, 1848. Vol. I, p. 256 : 

** The Sovereign Master of nature did not confine himself to giving a particular 
disposition to every man ; he also diversified climates and the nature of soils To 
each country, to each region, he assigned different fruits and special productions, 
all or nearly aU of which were susceptible of being used by man and of satisfying 
his wants or his pleasures. Almost aU regions doubtless produced what was indis- 
pensable for the sustenance of their inhabitants, but not one produce<l all the fruits 
that were necessary to meet all real needs, or more particularly all conventional 
needs. It was, therefore, necessary to have recourse to other nations and to extend 
commerce. Man, impelled by that instinct which leads him to seek perfection, 
created new needs for himself as he made new discoveries. He accustomed himself 
to the use of aU the productions of the earth and of its industry. The cotton, 
sugar, coffee, and tobacco of the New World have become articles of prime necessity 
for the European, and an immense trade is carried on in them. The American, in 
tarn, can not dispense with the varied productions of European manufacture. The 
development of commerce, that is to say, the satisfaction of man's instincts of 
sociability and perfeotibility, has greatly contributed to connecting all the nations 
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A sare guaranty for the observance of this trost obligation is foand 
in the imperioos and universal motive of self-interest. The desire of 
civilized man to gratify his numerous wants and to better his condi> 
tion so strongly im^tels him to commerce with other nations that no 
other inducement is in general needed. The instances in history are 
rare in which nations have exhibited unwillingness to engage in com- 
mercial intercourse: but they are possible under peculiar conditional 
and have sometimes actually occurred. Such a refusal is generally 
believed to have been the real, tliou^^h it was not the avowed, cause of 
the war waged by Great Britain against China in ISIO. 

For the purposes of further illustration, a case may be imagined 
stronger than any o( the actual instances referred to. Let it be sup- 
IKKScd that some particular region from which alone a commodity deemed 



of the nniverM; it has served as a v«'hic]e, so to speak, for the perfonDance of Um 
duties of humanity. Commerce is really, therefore, an institation of primitire 
law; it has its soarce and its origin in the divine law itself/* 

From Vattel (7th Amer. Ed., 1S49, Bk. ii, ch. ii. sec. 21, p. 143) : 

** Skc. 21. All men on^ht to find on earth the thin^^s they stand in need of. In the 
primitive state of comninnion they took them wherever they happened to meet with 
them if another had nr>t before appropriated them to his own use. The introduction of 
dominion and pr<»perty could not deprive men of so essential a right, and, conse- 
quently, it can not take place without leavinjj them, in j:t»neral, seme means of pro- 
curing what is useful or necessary to them. Tliis means rommerce; by it every nun 
may stiU supply his wants. Things lieing now become property, there is no obtain- 
ing them without tlie owners consent, nor are they usually to be had for nothing, 
but they may be bought or exchanged for other things of equal valae. Mem «r», 
therefore, under an obligation to carry on that conmierce with each other if thej wish 
not to deviate frt/m the ritw$ of nature, and this obligation extends also to trhole mmli&mt 
or statet. It is seldom that nature is seen in one place to produce everything neces- 
sary for the use of man ; one country abounds in com, an(»ther in pastures and cattle, 
a third in timber and metals, etc. If all those countries tradt* together, as is a gre e- 
able to human nature, no one of them will W without such things as are nsefnl and 
neoesiMiry. and the views of nature, our common mother, will l»e fulfilled. Further, 
one country is titter for some kind of products than for another, as, for Instance, 
titter for the vine than for tillage. If trad** and barter take place, every nation, on 
the certainty of procuring what it wants, will eui])loy its lands and its industry in 
the most advantageous manner, and mankind in general prove gainers by it. Such 
are the foundations of the general obligations incumb nt on nations reciprocally to 
cultivate commerce." 

From "I^ons de Droit de la Nature et des Ciens.** par M. le Professeur F^ice, 
Vol. II. (Droit des Gens). Paris. is30. Le^on xvii. page 293: 

**Tlie need of this exchange is based upon the laws of nature and upon the wise 
arrangement which the Su]>reme Being h:i8 established in the world, each region and 
each jK)rtion of which furnishes, indt-ed, a ;n"eat variety of ])rodiietions, but also 
lacks certain things required for the comfort or ue«Mls of man; this obliges men to 
exchange their commodities with each other and to form bonds of friendship. 
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necessary by man everywhere, such as Peruvian bark, could be pro- 
cured, was within the exclusive dominion of a particular power, and 
that it should absolutely prohibit the exportation of the commodity; 
could there be any well-founded doubt that other nations would be 
justified, under the law of nature, in compelling that nation by arms 
to permit free commerce in such commodity! 

And this trust, of wliich we are speaking, is not limited to that sur- 
plus of a nation's production which is not needed for its own wants, 
but extends to its means and capabilities for production, l^o nation 
has, by the law of nature, a right to destroy its sources and means of 
production or leave them unimproved. None has the right to convert 
any portion of the earth into a waste or desolation, or to permit any 
part which may be made fruitful to remain a waste. To destroy the 
source from which any human blessing flows is not merely an error, it 



whereas, otherwise, their passions would impel them to hate and destroy each 
other. * * • 

'^The law of commerce is therefore based upon the obligation under which nations 
are to assist each other mutually, and to contribute, as far as lies in their power, 
to the happiness of each other." 

From Levi (International Commercial Law, 2d ed., 1863. Vol. i, Preface, pp. 
xxxix, xl) : 

* • • *( Commerce is a law of nature, and the right of trading is a natural 
right.(*) But it is only an imperfect right, inasmuch as each nation is the Hole 
judge of what is advantageous or disadvantageous to itself; and whether or not it 
be convenient for her to cultivate any branch of trade, or to open trading intercourse 
with any one country. Hence it is that no nation has a right to compel another na- 
tion to enter into trading intercourse with herself, or to pass laws for the benefit of 
trading and traders. Yet the refusal of this natural right, whether as against one 
nation only, or as against all nations, would constitute an offense against interua- 
tionnl law, and it was this refunal to trade, and the exclusion of British traders from 
her cities and towns, that led to the war with China. 

From Halleck (International Law (Ed. 1861), Ch. xi, sec. 13, p. 280): 

" Sec. 13. To this right of trade there is a corresponding duty of mutual commerce, 
founded on the general law of nature; for, says Vattel, 'one country abounds in 
com, another in pastures and cattle, a third in timber and metals ; all these countries 
trading together, agreeably to human nature, no one will be without such things as 
are useful and necessary, and the views of nature, our common mother, will be ful- 
filled. Further, one country is titter for some kind of products than another; as 
for vineyanls more than tillage. If trade and barter take place, every nation, on 
the certainty of procuring what it wants, will employ its industry and its ground in 
the most advantageous manner, and mankind iu general proves a gainer by it. Such 
are the foundations of the general obligation incumbent on nations reci])rocally to 
cultivate commerce. Therefore, everyone is not only to join in trade as far as it 
reasonably can, but even to countenance and promote it.'" 

Reddie (Inquiries into International Law. 2d Ed. 1851, Ch. v., Pt. ii., sub sec. ii.. 
Art. II, p. 207) : 

"Bat the chief source of the intercourse of nations in their individual capacity 



• Vsttel. b. I. ch. t, MO. 88. 
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is a crime. And the wrong is not linn ted by the boundaries of uationSy 
but is intiicted upon those to whom tbe blessing would be useful wher- 
ever they may dwell. And those to whom the wrong is done have the 
right to redress it. 

Let the case of the article of India rubber be again taken for an illus- 
tration, and let it be supposed that the nation which held the fields from 
which the world obtained its chief supply should destroy its plantations 
and refuse to continue the cultivation, can it be doubted that other 
nations would, by the law of nature, be justified in taking possession by 
force of the territory of the recreant power and establishing over it a 
governmental authority which would assure a continuance of the culti- 
vation ! And what would this be but a removal of the unfaithful trus- 
tee, and the appointment of one who would perform the trust f^ 

is the exchange of commodities, or natural or artificial production. The territory 
of one State very rarely produces all that is reciuisite for the supply of the wants, 
for the use and enjoyment of its inhabitants. To a certain extent one state gener- 
ally abounds in what otliers want. A mutual exchange of superfluous commodities 
is thus reciprocally advantageous for both nations. And, as it is a moral duty in 
individuals to promote the welfare of their neighbor, it appears to bo also the moral 
duty of a nation not to refuse commerce with other nations when that commerce is 
not hurtful to itself." 

From Kent (Commentaries on Amoriean Law. (The Law of Nations, part 1.) 
Ed. 1866. Ch. IL, p. 117). 

''As the aim of international law is the happiness and perfection of the general 
society of mankind, it enjoins upon every nation the punctual observance of benev- 
olence and good will, as well as of justice toward its neighbors. This is equally 
the policy and the duty of nations. They ought to cultivate a free intercourse for 
commercial purposes, in order to 8U]>ply each other's wants and promote each other's 
prosperity. The variety of climates and productions on the surface of the globe, 
and the facility of communication by means of rivers, lakes, and the ocean, invite to 
a liberal commerce, as agreeable to the law of nature, and extremely conducive to 
national amity, industry, and happiness. The numerous wants of civilized life can 
only be supplied by mutual exchange between nations of the peculiar productions 
of each." 

'Cases in which nations have supposed themselves justified in inlerfering with the 
territory and afl'airs of other nations have frequently occurred. The war celebrated 
in Grecian history as the first Sacred War was an early and illustrative instance 
growinji out of the religious sentiment. The temple of Apollo at Delphi was the prin- 
cipal shrine in the religion of (ireec^e. It was within the territory of the state of Krissa, 
whose people had desecrated by cultivation the surroundings of the spot where it was 
situateil, and by levying tolls and other exactions had obstructed the pilgrimages 
which the votaries of the god were wont to make. A large part of Greece arose to 
punish this violation of the counnon right, and in a war of ten years' duration de- 
stroyed the town of Krissa, and consecrated the plain around the temple to the 
service of the god by decreeing that it should forever remain untilled and unplanted. 
((irote. History of Greece, Loud., 1817, vol. IV, p. 84.) China has furnished one of 
the few instances in modern times of unwillingness to engage in foreign commerce. 
This was not the avowed but was pritbably one of the real canues of the war waged 
against that nation by Great Britain in 1840. 
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It is, indeed, ux)on this ground, and this ground alone, that the con- 
quest by civilized nations of countries occupied by savages has been, 
or can be, defended. The great nations of Europe took possession by 
force and divided among themselves the great continents of North and 
South America. Great Britain has incorporated into her extensive 
empire vast territories in India and Australia by force, and against the 
will of their original inhabitants. She is now, with France and Ger- 
many as rivals, endeavoring to establish and extend her dominion in 
the savage regions of Africa. The United States, from time to time, 
expel the native tribes of Indians from their homes to make room for 
their own people. These acts of the most civilized and Christian nations 
are inexcusable robberies, unless they can be defended, under the law 
of nature, by the argument that these uncivilized countries were the 
gifts of nature to man, and that their inhabitants refiised, or were una- 
ble, to perform that great trust, imposed upon all nations, to make the 
capabilities of the countries which they hold subservient to the needs 
of man. And this argument is a sufficient defense, not indeed for the 
thousand excesses which have stained these conquests, but for the 
conquests themselves. 

The second pi-oposition above advanced, namely, that the title which 
nature bestows upon man to her gifts is of the usufruct onlyj is, indeed, 
but a corollary from that which has just been discussed, or rather a 
part of it, for in saying that the gift is not to this nation or that, but to 
mankind, all generations, future as well as present, are intended. The 
earth was dei>igned as the permanent abode of man through ceaseless 
generations. Each generation, as it appears upon the scene, is entitled 
only to u^e the fair inheritance. It is against the law of nature that any 
waste should be committed to the disadvantage of the succeeding ten- 
ants. ^ The title of each generation may be described in a term familiar 

* Since the power of man over things extends no farther than to use them accord- 
ingly us they are in their natnre usable, things are not matter for consideration in 
law except in regard to the use or treatment of which they are capable. Hence no 
right to things can exist beyond the right to nse them according to their nature; 
and this right is Property. No doubt a person can wantonly destroy a subject of 
property, or treat it in as many ways which are rather an abuse tiian a use of the 
thing. But such abuse is wasteful and immoral; and that it is not at the same time 
illegal, is simply because there are many duties of morality which it is impossible, 
inexpedient, or unnecessary for the positive law to encorporate or enforce. I there- 
fore define property to be the right to the exclusive use of a thing. 

It will, perhaps, be objected to this that if gathering the acorns, or other fruits of 
the earth, etc., makes a right to thorn, then any one may engross as much as he will. 
14749 5 
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to English lawyers as limited to an estate for life; or it may with eqaal 
propriety be said to be coupled with a trust to transmit the inhei itauce 
to those who succeed in at least as good a condition as it was found, 
reasonable use only excepted. That one generaticm may not only con- 
sume or destroy the annual increase of the products of the earth, but the 
stock also, thus leaving an inadequate provision for the multitude of 
successors which it brings into life, is a notion so repugnant to reason 
as scarcely to need formal refutation. The great writers u^xm the law 
of nature and nations i)roperly content themselves with simply affirm- 
ing, without laboring to establish, these self-evident truths. 

The obligation not to invade the stock of the provision made by 
nature for the support of human life is in an especial manner im])osed 
u^ion civilized societies; for the danger proceeds almost wholly from 
them. It is commerce, the fruit of civilization, and which at the same 
time extends and advances it, that subjects the produ(*tion of each 
part of the globe to the demands of every other part, and thus threat- 
ens, unless the tendency is counteracted by efficient husbandry, to 
encroach upon the sources of sup]>ly. The barbaric man with sparse 
numbers scattered over the face of the earth, with few wants, and not 
engaged in commerce, makes but a small demand upon the natural in- 
crease. He never endangers the existence of the stock, and neither 
has, nor needs, the intelligent foresight to make provision for the future. 
But with the advance of civilization, the increase in i)opulation, and the 
multiplication of wants, a i)eril of overconsumption arises, and along 
with it a development of that prudential wisdom which seeks to avert 
the danger. 

The great and principal instrumentality designed to counteract this 
threatening tendency is the institution of private individual property ^ 
which, by holding out to every man the promise that he shall have the 
exclusive possession and enjoyment of any increase in the products of 
nature which he may effect by his care, labor, and abstinence, brings 
into play the powerful motive of self-interest, stimulates the exertion 
in every direction of all his fsiculties, both of mind and body, and thus 



To which I answer: Not so. The same law of nature that does by this means >;iYe 
us property, does also bound that property too. '^ (ro I ban jiji ven us all things richly," 
(1 Tim. vi, 17,) is the voice of reason confinned by inspiration. Bat how far has he 
given it to usf To enjoy. As much as any one can nuike uso to any advantage of life 
before it spoils, so much ho may by his labor iix a property in. Whatever is beyond 
this is more than his Hhare, and belongs to others. Nothing was made by God for 
man to spoil or destroy. (S. Martin Leaks, Jurid. Soc. Papers, Vol. 1, p. 532.) 
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leads to a prodigiously increased production of the fruits of the earth. 

Tliere are some provisions to this end which are beyond the power 
of private men to supply, or for supplying which no sufficient induce- 
ment can be held out to them, inasmuch as the rewards can not be 
secured to them exclusively; and here the self-interest of nations sup- 
plements and cooperates with that of individuals. A large share of 
the legislative policy of civilized states is devoted to making provision 
for future generations. Taxation is sought to be limited to the annual 
income of society. Permanent institutions of science are established 
for the purpose of acquiring a fuller knowledge of natural laws, to the 
end that waste may be restricted, the earth be made more fruitful, and 
the stock of useful animals increased. The destruction of useful wild 
animals is sought to be prevented by game laws, and the attempt is 
even made to restock the limitless areas of the seas with animal life 
which may be made subservient to man. 

The same policy is observable in the ordinary municipal law of states. 
Whenever the possessor of property is incapable of good husbandry, 
and therefore liable to waste or misapply that part of the wealth of so- 
ciety which is confided to him, he is removed from the custody, and a 
more prudent guardian substituted in his place. Infants, idiots, and 
insane persons are deprived of the control of their property, and the 
state assumes the guardianship. This policy is adopted not merely out 
of regard to the private interests of the present owner, but in order also 
to promote the permanent objects of society by protecting the interests 
of future generations. 

There are some exceptions, rather apparent than real, to the law 
which confines each generation to the increase or usufruct of the 
earth. Nature holds in some of her storehouses the slow accumula- 
tions of long preceding ages, which can not be reproduced by the 
agency of man. The products of the mineral kingdom, when con- 
sumed, can not be restored by cultivation. But here the operation of 
the institution of private property is still eflTective, by exacting the 
highest price, to limit the actual consumption to the smallest extent 
consistent with a beneficial use. Again, it is not possible to limit the 
consumption of useful wild birds to the annual increase; for they can 
not be made the subjects of exclusive appropriation as property, and 
consequently can not be increased in numbers by the care and absti- 
nence of individual man. The motive of self-interest can not here be 
brought into play. But society still makes the only preservative effort 
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in its power by restricting consamption through the agency of game 
laws. 

So, also, in the ease of fishes inhabiting the seas and reproducing their 
species therein. It is impossible to limit the extent to which they may 
be captured; but here nature, as if conscious of the inability of man 
to take care of the future, removes the necessity, in most cases, for such 
care by the enormous provision for reproduction which she makes. 
The possible necessity, however, or the wisdom of endeavoring to sup- 
plement the provision of nature, has already been taken notice of by 
man, and efforts are now in progress to prevent an apprehended de- 
struction of the stock. The case of fishes resorting, for the purposes 
of reproduction, to interior waters, has, for a long time, engaged the 
attention of governments, and much success has followed efforts to 
make the annual increase adequate to human wants. 

SUMMARY OP DOCTRINES ESTABLISHED. 

The foregoing discussion concerning the origin, foundation, extent^ 
form, and limitations of the institution of property will, it is believed, 
be found to furnish, in addition to the doctrines of municipal law, 
decisive tests for the determination of the principal question, whether 
the United StJites have a property in the seal herds of Alaska; but it 
may serve the purposes of convenience to present, before proceeding 
to apply the conclusions thus reached, a summary of them in a concise 
form. 

First. The institution of property springs firom and rests upon two 
prime necessities of the human race: 

1. The establishment of peace and order, which is necessary to the 
existence of any form of society. 

2. The preservation and increase of the usefiil i>rodnets of the earth, 
in onler to furnish an adequate supply for the constantly increasing 
demands of civilized society. 

Second. These reasons, upon which the institution of property is 
founded, require that every useful thing, the supply of which is limitedj 
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and wliicli is capable of ownership^ should be assigned to some legal 
and determinate owner. 



Third. The extent of the dominion which, by the law of natnre, Is 
conferred upon particulai* nations over the things of the earthy is limited 
in two ways: 

1. Tliey are not made the absolute owners. Their title is coupled 
with a trust for the benefit of ma,nkind. The human race is entitled to 
participate in the enjoyment. 

2. As a corollary or part of the last foregoing proposition, the things 
themselves are not given; but only the increase or usufruct thereof.^ 

APPLICATION OP THE FOREGOING PRINCIPLES TO THE QUESTION OP 
PROPERTY IN THE ALASKAN HERD OF SEALS. 

In entering upon the particular discussion whether, upon the princi- 
ples above established, the United States have a property interest in 
the seal herd, it is obvious that we must have in mind a body of facts 
which have not, as yet, been fully stated. 

We were obliged, indeed, while showing that the seals must be re- 
garded as the subjects of property under the settled and familiar rules 
of municipal law, to briefly point out that the question whether they 
were, under that law, the subjects of property depended upon their 
nature and habits, and not upon whether they were to be classed under 
one or the other oi the vague and uncertain general divisions of wild 
and tame; and also that they had, as part of their nature and habits, 
all the essential qualities upon which that law had declared several 
other descriptions of animals commonly designated as wild to be, nev- 
ertheless, the subjects of property. But this brief description is not 
sufficient for the purposes of the broader argument upon which we 
are now engaged. We should have in mind a complete knowledge of 
every material fact connected with these animals. 



^ In the foregoing discnssiou, which involves only the most general principles, 
and concerning which there is Uttle controversy, we have avoided freqnent refer- 
ence to authorities in order not to intcrrapt the attention. But an examination of 
the authorities should not he omitted. To facilitate this, somewhat copious cita- 
tions are gathered and arranged in the Appendix to this portion of the argument. 
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The first step, tlierefore, in the further progress of our argiimeiit 
must be to aBsemble more precisely and fiilly our information concern- 
ing the utility of these animals, their nature and habits, the modes by 
which they are pursued and captured, the danger of extermination to 
which they are exposed, from what modes of capture that danger arises, 
whether it is capable of being averted, and by what means. We pro- 
ceed, therefore, to place before the learned Arbitrators a concise state- 
ment of the facts bearing upon these points. 

And first, concerning their utility. That they belong to the class of 
useful animals is, of course, a conceded fact; but in this general admis- 
sion the extent of the utility, the magnitude of the blessing which they 
bring to man, may not be adequately estimated. They are useful for 

food, and constitute a considerable part of the provision for this pur- 
pose which is available to many of the native tribes of Indians who 

inhabit the coasts along which their migrations extend. They are ab- 
solutely necessary for this purpose to the small native population of the 
Pribilof Islands. These could not subsist if this provision were lost. 
They are useful for the oil which they afford ; but their principal utility 
consists in their skins, which afford clothing, not oidy to the native 
tribes above mentioned, but, when prepared by the skill which is now 
employed upon them, furnish a garment almost unequaled for its com- 
fort, durability, and beauty. . There is, indeed, no part of the animal 
which does not subserve some human want. The eagerness with which 
it is sought, and the high price which the skins command in the mar- 
kets of the world, are further proof of its exceeding utility. Its prodi- 
gious numbers, even after the havoc which has been wrought by the re- 
lentless war made upon it by man, exhibit the magnitude of the value 
of the species; and if we add to these numbers, as we justly may, the 
increase which would come if its former places of resort, which have 
been laid waste by destructive pursuit, should be again, by careful and 
protected cultivation, repeoi)lexl, the annual supply would exceed the 
present yield perhaps tenfold. 

Leaving out of view here the unlawful character of the employment, 
we may say that there is a further utility in the emx)loyment given to 
human labor in the pursuit and capture of the animal and the manu- 
facture of the skins. There are probably two thousand persons em- 
ployed for a large part of the year in the taking of seals at sea, and a 
large number in the building of the vessels and making of the imple- 
ments required in that occupation. A much larger number, principally 
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inhabitants of (xroat Britain, are wholly employed in the preparation of 
the skins for market. The annual value of the manufactured product 
can scarcely be less than $5,000,000 or $0,000,000. 

But this last mentioned utility, that which arises from the employ- 
ment given to industry, is not absolute and permanent. If the 
industry were destroyed by the total destruction of the seals, some 
inconvenience would doubtless be felt before the labor could be 
diverted into other channels. It could, however, and would, be so di- 
verted, and the loss would thus be repaired. But, as already observed, 
the case would be different with the loss inflicted upon those who u^^the 
skins. No substitute could supply this loss; nor would there be any 
corresponding gain. In the case of some useful wild animals, the 
American bison, for instance, which inhabit the earth and subsist upon 
its fruits, and which are necessarily exterminated by«the occupation of 
the wild regions over which they roam, there is a more than compen- 
sating advantage in the more numerous herds of tamed animals which 
subsist upon the same food. But the seal occupies no soil which 
would otherwise be useful. The food upon which it subsists conies 
from the illimitable storehouses of the seas, and could not otherwise be 
made productive of any distinct utility. 

We are next to tiike into more particular consideration the nature 
and habits of the seal, and the other circumstances above adverted to 
which enable us to measure the perils to which the existence of the 
race is exposed, and the means by which tliese may be best counter- 
acted. It is here that we encounter, for tlie first time, any material 
contradiction and dispute in the evidence; and, inasmuch as it is in a 
high degree important that we should ascertain the prexsise truth upon 
these i)oints, it should be clearly understood what evidence is really 
before the arbitrators, and what measure of (jredit and weight should 
be allowed to the different classes of evidence. Any critical and de- 
tailed discussion of the evidence, if incorporated into the body of the 
argument, might involve interruptions too much protracted in the chain 
of reasoning, and will, for that reason, be separately presented in ap- 
pendices; but some general notion should be had at the outset of the 
relative importance of the various pieces of evidence. 

First. There is a large body of common knowledge respecting the 
natural history of animals and the facts of animal life, which all intel- 
ligent and well educated minds are presumed to possess. In the ab- 
sence of those facilities, such as municix)al tribunals aiford for the pro- 
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(laction and examination of witnesses, it is 8npx>osed by the nnder 
signed that this common knowledge may, with large latitude, be deemed 
to be already possessed by the learned Arbitrators, and to be available 
in the discassion and decision of the controversy. 

Second. In the next place this knowledge may be supplemented by 
an appeal to the authorative writings of scientific and learned men, 
and also to the writings of trustworthy historians and of actual ob- 
servers of the facts which they relate. 

Third. The reports, both joint and separate, of the Commissioners 
appointed in pursuance of the ninth article of the Treaty, are, by the 
terms of the Treaty, maife evidence, and were undoubtedly contemplated 
as likely to furnish most important and trustworthy information. 

Fourth. The testimony of ordinary witnesses, actual observers of the 
fact^ to which they testify. This is contained in ex parte dei>osition8, 
but must, notwithstanding, be received as comi^etent. No mode hay- 
ing been provided by which witnesses could be subjected to cross-ex- 
amination, these depositions must be accepted as belonging to the class 
of best obtainable evidence. The necessity of caution and scrutiny in 
the use of it is manifest; but it may be found to be of great value, de- 
l)ending upon the number of concurring voices, and the degree of intel- 
ligence and freedom from bias which may be exhibited. 

Concernijig the reports of the Commissioners, some observations are 
appropriate in this place. Their duties were defined in concise but very 
clear language in the ninth article of the Treaty, as follows: 

Each Government shall api>oint two Commissioners to investigate^ 
conjointly with the Commissi<mers of the other Government, all the 
facts having relation to seal life in Bering Sea, and the measures 
necessary for its proper protection and preservation. 

The four Commissioners shall, so far as they may be able to agree, 
make a joint report to eiich of the two Goveciiments, and they shall 
also report, either jointly or severally, to each Government on any 
points upon which they may be unable to agree. 

They found themselves unable to agree, except upon a very few points, 
the most im[K)rtant of which are expressed in the following language: 

5. We are in thorough agreement that, for industrial as well as for 
other obvious reasons, it is incumbent upon all nations, and particu- 
larly upon those having direct commercial interests in fiir-seals, to pro- 
vide for their protection and preservation. ♦ ♦ • 

7. We find that since the Alaska purchase a marked diminution in 
the number of seals on and habitually resorting to the Pribilof Islands 
has tiiken place; that it has been cumulative in effect, and that it is the 
result of excessive killing by man.^ 

^ Case of the United States, p. 309. 
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These gentlemen were, some of them at least, men eminent 
in tlie world of science, and acknowledged experts npon the 
suhject committed tr) them for examination. The language of the 
treaty 8im])ly called for their opinions and advice ujwn a question 
mainly scientific. What was the reason which prevented them from 
coming to an agreement? Was it that the question was a difficult and 
doubtful one upon which men of science might well difterf It would 
seem not. It is described in the joint report as being " considerable 
difference of opinion on certain fundamental propositions." What it 
really was ai)pear8 from the separate Report of the Commissioners of 
the United States.^ They conceived, as is therein stated by them, that 
the only subject which they were to consider was the facts relating to 
seal life in the Bering Sea, and what measures were necessary to 
secures its preservation. If there were any question of property, or 
international right, or political expediency, involved, it was, presumably, 
to be determined by others. They had no qualifications for such a task, 
and were not called upon to perforin it. But the Commissioners of 
Great Britain took a different view. In that view the question of 
the respective national rights of Great Britain and the United States 
was one of "fundamental importance,'' and no measures were entitled 
to consideration which denied or ignored the supposed right of subjects 
of Great Britain to carry on pelagic sealing. Their understanding of 
the question upon which they were to give an opinion was not simply 
what measures were necessary to preserve the seals fro m extermination 
but what were the measures most effective to that end which could be 
devised comistently with a supposed right on the part of nations generally 
tQ carry on pelagic sealing. It is not surprising that no agreement cx)uld 
be reached. There was a radical difference of opinion between the Com- 
missioners in respect to their functions. According to the views of the 
United States Commissioners, a question mainly scientific was sub- 
mitted to them; but their associates on the part of Great Britain 
thought that legal and political questions were also submitted, or, if 
not submitted, that they were bound to act upon the view that the 
range of their scientific inquiry was bounded and limited by assump- 
tions which they were required to make respecting international rights; 
in other words, their functions were not those of scientific seekers for 
the tmth, but diplomatic agents, intrusted with national interests, and 
charged with the duty of making the best agreement they could con- 
sistently with those interests. 

'i6iU, pp. 316^18. 
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It seems very clear tbat this conception of their ijowers and functions 
was wholly erroneous. There were differences between Great Britain 
and the United States respecting the subject of pelagic seal hunting- 
but both nations were agreed that it was extremely desirable that the 
capture of seals should be so regulated, if possible, as to prevent the 
extermination of the species. It was extremely desirable to both 
parties to know one thing, and that was, whether any, and if any, 
what measures were necessary in order to prevent this threatened 
extermination. This was a mainly scien title question; but whether the 
measures which might be found to be thus necessary could be acceded 
to by both parties to the controversy was quite another question, the 
decision of which was lodged with the political representatives of the 
respective governments. If they should be prepared to accede to them, 
all difficulty would be removed. If they should not be able to agree, a 
tribunal was provided with power to determine what should be done, 
and the reports of the Gonunissioners were to be laid before it for its 
instruction. 

Such being the view which the Commissioners of Great Britain took 
of their own functions, their report should be regarded as partaking of 
the same character, and such it appears to be upon inspection. There 
is in no part of it any purpose discernible to discover and reveal the 
true cause which is operating to diminish the numbers of the fur-seal, 
and to indicate the remedy, if any, which science points out. It is ap- 
parent throughout the report that its authors conceived themselves to 
be charged with tlie defense of the Canadian interest in pelagic sealing; 
and it consequently openly exhibits the character of a labored apology 
for that interest, particularly designed to minimize its destructive tend- 
ency, and to supi)ort a claim for its continued prosecution. This being 
its distinguishing feature, it is, with great respect, submitt^ that any 
weight to be allowed to it as evidence should be confined to the state- 
ments of facts which fell under the observation of its authors; that 
these should be regarded as the utterances of unimpeachable witnesses 
of the highest character, testifying, however, under a strong bias; and 
that the opinions and reasonings set forth in it should be treated with 
the attention which is usually accorded to the arguments of counsel, 
but as having no value whatever as evidence. 

In thus pointing out the general character of the Report of the Com- 
missioners of Great Britain, no reflection is intended ui>on it« authors. 
Similar observations would be applicable to the Keport of the United 
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States Commissioners had they taken the same view of their functions. 
Their conception, however, of the duties imposed upon them was widely 
different. They regarded themselves as called upon simply to ascertain 
the truth, whatever it might be, concerning "seal life in Behring Sea 
and the measures necessary for its proper protection and preservation.'' 
This seemed to them essentially a scientific inquiry, and not to embrace 
any consideration of national rights, or of the freedom of the seas — a 
class of questions which they would probably have deemed themselves 
ill qualified to solve. They are not, indeed, to be presumed to be less 
interested in behalfof their own nation than their associates on the side 
of Great Britain ; but as they did not conceive themselves charged with 
the duty of protecting a supposed national interest, they could remem- 
ber that science has no native country, and that they could not defend 
themselves, either in their own eyes, or before their fellows of the scien- 
tific world, if they had allowed the temptations of patriotism to swerve 
them from the interests of truth. Their report is earnestly recommended 
to the attention of the Tribunal as containing a statement of all the 
material facts relating to seal life, uncolored by national interest, and 
clearly presenting the scientific conclusions which those facts compel. 
From the evidence classified as above, which may be regarded as 
being before the Tribunal, we now proceed to collect the principal facts 
relating to seal life, and the methods by which the animal is pursued 
and captured, so far as those facts are material in the inquiry whether 
the United States have the property interest asserted by them. For the 
principal facts of seal lite we borrow the statement contained in the re- 
port of the United States Commissioners. 

PBINOIPAL PACTS IN THE LIFE HISTORY OF THE FUB-SBAL. 

1. The Northern fur-seal {Callorhintis ursinus) is an inhabitant of 
Bering Sea and the Sea of Okhotsk, where it breeds on rocky islands. 
Only four breeding colonies are known, namely, (1) on the Pribilof 
Islands, belonging to the United States; (2) on the Commander Islands, 
belonging to Russia; (3) on Robben Reef, belonging to Russia; and (4) 
on the Kurile Islands, belonging to Japan. The Pribilof and Com- 
mander Islands are in Bering Sea; Robben Reef is in the ^ea of 
Okhotsk, near the island of Saghalien, and the Kurile Island sare be- 
tween Yezo and Kamchatka. The species is not known to breed in 
any other part of the world. The fur-seals of Lobos Island and the 
south seas, and also those of the Galapagos Islands and the islands off 
lower California, belong to widely-different species, and are placed in 
different genera from the Northern fur-seal. 

2. In winter the fur-seals migiate into the North Pacific Ocean. The 
herds from the Commander Islands, Robben Reef, and the Kurile 
Islands move south along the Japan coast, while the herd belonging to 
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the Pribilof Islands leaves Bering Sea by the eastern passes of the 
Aleutian chain. 

3. The fur-seals of the Pribilof Islands do not mix with those of the 
Commander and Kurile Islands at any time of the year. In summer 
the two herds remain entirely distinct, separated by a water interval 
of several hundred miles; and in their winter migrations those from the 
Pribilof Islands follow the American coast in a southeasterly dii*ectioD, 
while those firom the Commander and Kurile Islands follow the Siberian 
and Japan coasts in a southwesterly direction, the two herds being 
separated in wintiT by a water interval of several thousand miles. 

This regularity in the movements of the flifl'crent henls is in obedi- 
ence to the well-known law that migratory animah foUoic definite routes 
in migration, and return year after year to the same places to breed. 
Were it not for this law, there would be no such thing as stability of 
species, for interbreeding and existence under diverse physiographic 
C4)nditions would destroy aU specific characters.* 

The i>elage of the Pribilof fur seals (lifters so markedly from that of 
the Commander Islands fur-seals that the two are readily distinguished 
by exi>erts, and have very difterent values, the former commanding 
much higher prices than the latter at the regular London sales. 

4. The old breeding males of the Pribilof herd are not known to range 
much south of the Aleutian Islands, but the females and young api>ear 
along the American coast as far south as northern California. Return- 
ing, the herds of females move northward along the coasts of Oregon, 
Washington, and British Columbia in January, February, and March, 
occurring at varying distances fnmi shore. Following the Alaska coast 
northward and westward, they leave the North Pa<itic 0(*ean in June, 
traverse the eastern passes in the Aleutian chain, and proceed at once 
to the Pribilof Islands. 

5. The old (breeding) males reiu^h the islands much earlier, the first 
coming the last week in April or early in May. They at once land and 
take stands on the rookeries, where they await the arrival of the fe- 
males. Each male (called a bull) selects a large rock, on or near 
which he remains until August, unless driven oft by stronger bulls, 
never leaving for a single instant, night or day, and taking neither 
food nor water. Both before and for sometime after the arrival of the 
females (called cows) the bulls fight savagely among themselves for 
positions on the rookeries and for possession of the cows, and many 
are severely wounded. All the bulls are located by June 20. 

6. The bachelor seals (hollusc»hickie) begin to arrive early in May, 
and large numbers are on the hauling grounds by the end of May or 
first week of June. They begin to leave the islands in November, but 
many remain into December or January, and sometimes into February. 

7. The cows begin arriving Ciirly in June, and soon appear in large 
schools or droves, immense numbers taking their places on the rook- 
eries each day between the middle and end of the month, the precise 
dates varying with the neather. They assemble about the old bulls in 
compact groups, called harems. The harems are complete early in July, 

' The home of a species is the area over which it bree<1s. It is weH known to nat- 
uralists that ini«;ratory aniiuuls, whether mammals, birds, fishes, or members of other 
groups, leave their homes for a part of the year because the climatic conditions or 
the food sopply become unsuit-ed to their needs ; and that wherever the home of a spe- 
cies is so situated as to provide a suitable climate and food supply throu|;hout the 
year, soch species do not migrate. This is the explanation of the fact that the 
northern fnr-s«^als are migrantd, while the fur-seub of tropical and warm temperate 
latitadea do not migrate. 
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at which time the breeding rookeries attain their maximum size and 
conipactuess. 

8. The cows give birth to their young soon after taking their places 
on the harems, in the latter part of June and in July, but a few are de- 
layed until August. The period of gestation is between eleven and 
twelve months. 

9. A single young is born in each instance. The young at birth are 
about equally divided as to pox. 

10. The act of nursing is performed on land, never in the water. It 
is necessary, thei efore, f or the cows to remain at the islands until the 
young are weaned, which is not until they are four or five months old. 
Each mother knows her own pup, and will not permit any other to 
nurse. This is the reason so many thousand pups starve to death on 
the rookeries when their mothers are killed at sea. We have repeatedly 
seen nurshig cows come out of the water and search for their young, 
often traveling considerable distances and visiting group after group 
of pups before finding their own. On reaching an assemblage of pups, 
some of which are awake and others asleep, she rapidly moves about 
among them, sniffing at eavh, and then gallox)s ofit' to the next. Those 
that are awake advance toward lier, with the evident purposeof nursing, 
but she repels them with a snarl and passes on. When she finds her 
own, she fondles it a moment, turns partly over on her side so as to 
present her nipples, and it promptly begins to suck. In one instance 
we saw a mother carry her pup back a distance of fifteen meters (50 
feet) before allowing it to nurse. It is said that the cows sometimes 
recognize their young by their cry, a sort of bleat. 

11. Soon after birth the pups move away from the harems and hud- 
dle together in small groups, called " pods," ahmg the borders of the 
breeding rookeries and at some distance from tlie water. The small 
groups gradually unite to form larger groups, which move slowly down 
to the water's edge. When six or eight weeks old the pups begin to lesirn 
to swim. Not only are the young not born at sea, but if soon after 
birth they are washed into the se^ they are drowned. 

12. The fur-seal is polygamous, and the male is at least five times as 
hirge as the female. As a rule each male serves about fifteen or twenty 
females, but in some cases as many as fifty or more. 

13. The act of copulation takes place on land, and lasts from five to 
ten minutes. Most of the cows are served by the middle of July, or 
soon after the birth of their pups. They then take the water, and 
come and go for food while nursing. 

14. Many young bulls succeed in securing a few cows behind or 
away fram the breeding harems, particularly late in the season (after 
tlie middle of July, at which time the regular harems begin to break 
up). It is almost certain that many, if not most, of the young cows 
are served for the first time by these young bulls, either on the haul- 
inggrounds or along the water front. 

These bulls may be distinguished at a glance from those on the reg- 
ular harems by the circumstance that they are fat and in excellent con- 
dition, while those that have fasted for three months on the breeding 
rookeries are much emaciated and exhausted. The young bulls, even 
when they have succeeded in capturing a number of cows, can be 
driven from their stands with little difficulty, while (as is well known) 
the old bulls on the harems will die in their Iracks rather than leave. 

15. The cows are believed to take the bull first when two years old, 
and deliver their first pup when three years old. 

16. Bolls first take stands on the breeding rookeries when six or seven 
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J ears old. Before this they are not powerful enoagh to fight the older 
oils for positions on the harems. 

17. Gows« when nursing, regularly travel long distances to feed. 
They are frequently found 100 or 150 miles from the islands, and some- 
times at greater distances. 

18. The food of the frirseal consists of fish, squids, crustaceans, and 
probably other forms of marine life also. (See Appendix £.) 

19. The great majority of cows, pups, and such of the breeding bulls 
as have not already gone, leave the ishmds about the middle of Novem- 
ber, the date varying considerably with the season. 

20. Part of the nonbreeding male seals (holluschickie), together with 
a few old bulla, remain until January, and in rare instances until Feb- 
ruary, or even later. 

21. The fdr-seal as a si)ecies is present at the Pribilof Islands eight 
or nine months of the year, or from two-thirds to three fourths of the 
time, and in mild winters sometimes duiing the entire year. The 
breeding buUs arrive earliest and remain continuously on the islands 
about four months; the breeding cows remain about six months, and 
part of the nonbreeding male seals about eight or nine months, and 
sometimes throughout the entire year. 

22. During the northward migration, as has been stated, the last of 
the body or herd of fur-seals leave the North Pacific and enter Bering 
Sea in the latter part of June. A few scattered individuals, however, 
are seen during the summer at various points along the Northwest 
Coast; these are probably seals that were so badly wounded by pela- 
gic sealers that they could not travel with the rest of the herd to the 
Pribilof Islands. It has been allegcil that young fur-seals have been 
found in early summer on several occasions along the coasts of British 
Columbia and southeastern Alaska. While no authentic case of the 
kind has come to our notice, it would be expected from the large num- 
ber of cows that are wounded each winter and spring along these coasts 
and are thereby rendered unable to reach the breeding rookeries and 
must perforce give birth to their young — ^perhaps prematurely — wher- 
ever they may be at the time. 

23. The reason the northern fur-seal inhabits the Pribilof Islands to 
the exclusion of all other islands and coasts is that it here finds the 
climatic and physical conditions necessary to it« life wants. This spe- 
cies requires a uniformly low temi)erature and overcast sky and a foggy 
atmosphere to prevent the snn-s rays from injuring it during the long 
summer season when it remains upon the rookeries. It requires also 
rocky beaches on which to bring forth its young. No islands to the 
northward or southward of the Pribilof Islands, with the possible ex- 
ception of limited areas on the Aleutian chain, are known to possess 
the requisite combination of climate and physical conditions. 

All statements to the effect that fur-seals of this si>ecies formerly 
bred on the coasts and islands of California and Mexico are erroneous, 
the seals remaining there belonging to widely different species. 

In the general discussion of the question submitted to the Commis- 
sion it will be convenient to consider the subject under three heads, 
namely : 

Condition of seal life in the region under consideration at the pres- 
ent time. 

Causesj the operation of which lead to existing conditions. 

Remedies J which if applied would result in the restoration of seal life 
to its normal state, and to its continued preservation in that state. 
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We make no apology for adopting these statements of the United States 
Commissioners in their own language. The facts could hardly be more 
precisely expressed, and it is believed that every part of the statement 
will be accepted by the Tribunal as true. There is, indeed, but little to 
be found even in the report of the Commissioners of Great Britain in 
the way of direct contradiction. In order, however, that the Arbitrators 
may be facilitated in the verification of any facts as to which they 
may be in doubt, a brief discussion of the facts as to which any ques- 
tion has been made in the Report of the British Commissioners will be 
found in Part Sixth of this Argument (pp. 228-313). 

There are certain material propositions of fact which are not wholly 
embraced in the above above (quoted extract from the Report of the Com- 
missioners of the United States, although they are substantially 
contained therein, which deserve formal and separate statement. 

First. In addition to the climatic and physical conditions above 
enumerated as necessary to render any place suitable for a breeding 
ground for the seals, exemption from hostile attack or molestation 
by man, or other terrestrial enemies, should be included. The defence- 
less condition of these animals npon the land renders this security 
indisi)en8able. If no terrestrial spot could be found possessing the 
favorable climatic and physical requirements above mentioned, and 
which was not at the same time exempt from the unregulated and indis- 
criminate hostility of man, the race would sx>eedily pass away. 

Second. The mere presence of man upon the breeding plaees does not 
repel the seals, nor operate unfavorably upon the work of reproduction. 
On the contrary, presence and the protection which he alone is 
capable of affording, by keeping off marauders, are absolutely necessary 
to the preservation of the species in any considerable numbers. 

Third. If man invites the seals to come upon their chosen resorts, 
abstains from slaughtering them as they arrive, and cherishes the 
breeding animals during their sojourn, they will as confidingly submit 
themselves to his power as domestic animals are wont to do. It then 
becomes entirely practicable to select and separate from the herd for 
slaughter such a number of nonbreeding animals as may be safely 
taken without encroaching upon the permanent stock. 
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Fourth. If the herd were exempt firom any depredation by man, its 
numbers would reach a point of equilibrium at which the deficiency of 

food, or other permanent conditions, would prevent a further incre^ise. 
At this point, the animal being of a polygamous nature, an annual draft 
from nonbreeding males might be made by man of 1(H),000 — ^perhaps 
a larger number — without causing any appreciable permanent diminu- 
tion of the herd« 

Fifth. Omitting from view, as being inconsiderable, such killing of 
seals as is carried on by Indians in small boats from the shore, there 
are two forms of capture at present pursued: That carried on under 
the authority of the United States ui)on the Pribilof Islands, and 
that carried on at sea by vessels with boats and other appliances. 

Sixth. Tlie killing at the Pribilof Islands if cx>nfined, as is entirely 
practicable, to a properly restricted number of non breeding nmles, and 
if i^elagic sealing is prohibited, does not involve any danger of the ex- 
termination of the herd, or of appreciable diminution in its normal 
numbers. It is far less ejqiensive than any other moile of slaughter^ 
and furnishes the skins to the markets of the world in the best condi- 
tion. The killing at these islands, since the oi'cupation by the United 
States, has been restricted in the manner above indicate. It has been 
the constant endeavor of the United States to carefully cherish the 
seals and to make no draft except from the normal and regular increase 
of the herd. If there has at any time been any failure in carrying out 
such intention, it has been frx)m some failure to carry out instructions, 
or want of kniiwUnlge resi>ecting the condition of the herd. The United 
States are under the unopposed influence of the strongest motive, that 
of self-interest, to so deal with the herd as to maintain its numbers at 
the highest i)ossible point. The annual draft made at the islands since 
the i>ccupation of the United States has been until a rei^ent periixl about 
100,000. This draft would be in no way excessive were it the only one 
made upon the herd by man. 

Seventh. Pelagic sealing has three inseparable incidents: 

(1) The killing can not be confined to males; and such are the greater 

facilities for tiiking females that they comx)rise three-fourths of the 

whole catclL 
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(•J) Many seals are killcLl, or fatally wounded, which are not recovered. 
At least one-fourth as many as are recovered are thus lost. 

(3) A large proportion of the females killed are either heavy with 
young, or have nursing pups on the shore. The evidence upon these 
points is fully discussed in Appendix* 

Eighth. Pelagic sealing is, therefore, by its nature, destructive of the 
stock. It can not be carried on at all without encroiiching pro tanto 
upon the normal numbers of the herd, and, if prosecuted to any con- 
siderable extent, will lead to such an extermination as will render the 
seal no longer a source of utility to man. 

Returning to the main proposition hereinbefore established, that 
some legal and determinate owner must be assigned to all tangible 
things which are (1) objects of desire, and (2) limited in supply, and (3) 
capable of ownership, the question is, do the Alaskan fur-seals exhibit 
these three essential conditions of property! Respecting the first two, 
no discussion is needed. That this animal is in the highest degree 
useful to man, and an object of eager human desire, is not questioned, 
and this earnest controversy is abundant proof of it. That the supply 
is limited and in danger of being cut oflf by the depredations of man is 
agreed to by the parties.* Whatever dift'erence there may be, must 
and does arise upon the question whether the animal is susceptible of 
oxcnership. Doubt and difl'erence are indeed possible here, and the first 
step in the effort to remove them should be to have a clear understand- 
ing of the meaning of the term, susceptihility of ownership. The definition 
which would naturally be first given is suscei)tibility of appropiiation by 
the owner to his own use to the exclusion of all others. But this does 
not render the whole language entirely intelligible. We still need to 
know how it is possible for man to make this sort of exclusive appro- 
priation to himself. What are the acts which are sufficient to constitute 
itt Must the thing, in order to be thus approi)riated, be a<5tually in 
ma/nUj or otherwise physically attached to the person of the owner, or 
even within his immediate reach and sight, so that he can immediately 
assert his appropriation and tbrbid all intrusion upon itt 

It is here that the conce[)tion of ownership^ as distinct from mere 
possession^ comes into view, and, inasmuch as it has a close be<aring 

^ Joint Report, Case of the United States, p. 309. 
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upon the subject of our discussion, it should receive corresponding at- 
tention. In the rude ages of society there was but little occasion to 
assert a right of property beyond the few necessary things which life 
required, and these were mostly held in immediate possession, which 
could be defended by individual power. Clothing was upon the per- 
son, and the weapons for the chase, and the few agricultural imple- 
ments were within immediate reach. The stock of cattle and any 
surplus stores of food were the property of the community or tribe. But^ 
upon the change to private property, individuals, in pursuance of nat- 
ural desires, would seek to provide themselves with increased abun- 
dance of cattle and agri(*ultura] products as stores for the future. In 
this and manifold other ways there arose a need for protection to these 
accumulations when beyond the immediate possession of the producer. 
If they were taken by another, the attempt would be made to regain 
them by force; and the disi>osition to produce and save would be dis- 
couraged by the difficulty and danger. The same necessities out of 
which property arose, namely, the peace and order of society and its 
advancement, forced a development in the conception, and gave birth 
to the idea of ownership as distinct from and indei)endent of actual 
possession. Society came to the aid of individual power, and under- 
took to guaranty to the individual the peaceful enjoyment of what he 
had produced by stamping ui>on it his personality. 

We thus perceive that the idea of ownership as distinct from posses- 
sion is not an original conception. It is the product of an evolution in 
thought, which has accompanied the progress of man. An able Eng- 
lish writer, in the course of an interesting sketch of the successive 
stages of this development observes: 

The fact or institution of ownership is such an indispensable condi- 
tion to any material or soi*ial progress that, even throughout the 
period during which the attention of law is concentrated upon family 
and village ownership, the ownership on the part of individual i>erson8, 
of those things which are needed for the sustenance of physicjil life, 
becomes increjisingly recognized as a possibility or necessity. One of 
the most important steps out of savagery into civilization is marked 
by the fact that the security of tenure deiKjnds ui>on some further con- 
dition than the mere circumstance of i>ossi\ssion. 

The use of the products of the earth, and still more, the manufac- 
ture of them into novel substances, consists, generally, of continuous 
pnxjesses extending over a length of time during which the wat<;hful 
attention of the worker can only be intermittently tixed ui>on all the 
several points and sfages. The methods of agriculture and grazing, 
lus well as the simplest applications of the principle of division of Uibor, 
similarly presuppose the rei>eated absence of the fanner or nierhaiiie 
from one psurt of his work, while he is bestowing undistracted toil upon 



PBOPEUTY IN THE ALASKAN SEAL HEBD. 83 

another part; or else entire absorption in one class of work, coupled 
with a steady reliance that another dass of work, of equal importance 
to himself, is the object of corresponding exertion on the part of others. 
In all these cases the mere fact of physical holding or possession^ in 
the narrowest sense, is no test whatever of the interests or claims of 
persons in the things by which they are surrounded.* 

1 The Science of the Law, by Sheldon Amos, Lond., 1881, pp. 148, et seq, A dis- 
tingaished French jurist thus traces the development of the conception of ownership 
as distinct from possession : 

"Sbc. 64. If the laws attached to property and those which arederiyed from it are 
now very extensive it was not thus originally. Property was confounded with pos« 
session and it was lost with it. 

** Before the foundation of the civil state the earth was no one's ; the fimits belonged 
to the first occupant. The men that were distributed over the globe lived in a state 
which the writers who have written on natural law have termed negative com- 
munity, in distinction from positive community, in which several associates held in 
common ownership an indivisible thing belonging to each in a certain portion. 

''Negative community, on the contrary, consisted in that the thing common to all 
did not belong more to each one of them in particular than to the other, and in that 
no one could prevent another from taking that which he considered proper to make 
nse of in his needs. 

"This doctrinal expression of negative community signifies nothing else but the 
primitive and determinate right (droit) that all men had originally to make nse of 
the goods which their earth offered, as long as no one had yet taken possession of 
them. 

''Sec. 66. It is this which is termed the right of the first occupant. He who first 
possesses himself of a thing acquires over it a kind of transient ownership, or, to 
speak more exactly, a right of preference which others should respect. They should 
leave that thing to him while he possesses it; but, after he had ceased to make use of 
it or to occupy it, another in his turn might make use of it or occupy it. 

" If the older possessor had invoked his past i>os8es8ion as a right of preference still 
existing, the younger could be able to answer by his present possession; and when, 
furthermore, rights are equal on both sides, it is just and natural that the actual 
possessor should be preferred; for to take possession away from him there should be 
a stronger right than his own. 

''Thus the right of oocui)ation is a title of legitimate preference founded on nature. 

" Sec. 66. The existence of this primitive state of negative community is incontest- 
ible; prcofs of the same are found in Genesis, the most ancient of aU books, and the 
most venerable even when considering it only from an historical point of view.* The 
poets, in their picturing of the Golden Age, have left us ornamented works, but in- 
accurate ones. The ancient historians have transmitted tons tradition ; and, finaUy, 
examples thereof were found again in the habits of the savage tribes of America 
when thftt continent was discovered. 

*' Sec. 67. Thus, following a comparison of Cicero, the world was like a vast theater 
belonging to the public, and of which each scat became the property of the first oc- 
cupant as long as it suited him to remain fkcreiu, but which he could not prevent 
another from occupying after he had left it. 

''Sbc. 68. But how could this preference acquired by occupation have become a sta- 
ble and permanent ownership, that would continue to subsist and could be reclaimed 
after the first occupant had ceased to be in possession f 

"It was agriculture that gave birth to the idea of and made felt its necessity for 
permanent property. In measure as the number of men increased, it became more 



* Genesis, I, 28 and 29. 
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The range of thought by which tlie rights of ownership are limited 
to a dear physical iiossession is characteristic of the barbaric age. Tlie 
first advances beyond it are promoted and accompanied by the begin- 
nings of the conception of otcnenfkip as distinct from posses^iom^ and 
the full development of that conception is the condition and ai*com|»a- 
nimeut of the advanced stages of civilization. Its fin:d expression is 
in the main proposition which stands at the basis of our arguments, 
and was laid down at the beginning, namely, that every useful thing 
the supply of which is limited should be the proi>erty of a determiimte 
owner, provided it is susceptible of exclusive appropriation. With 
those things which are capable of actual iH>ssession at all times there 
is no difficulty. The right of projierty once established by possession 
continues, but in the case of those things not thus capable the law 

difBcnlt to find new uninhabited lands: and on the other hand continued habitation 
of the same place en^rendere^l a too rapid conAnmptiun of the natnral fruits of the 
earth for them to suffice for the salisistence of all the inhabitants and of their flocks* 
without chan^ng locality, ur without providing therefor by cultivation in a con- 
stant and regular manner. 

**Thns agriculture was the natnral result of the increase of the human species; 
agriculture in tni^ favoreil |M>pnlatiou. and renderctl neci'ssciry the establishment of 
permanent pro|)erty. For who would give himself the trouble to labor and to sow, 
if he had not the certainty of reaping f 

*' The field that I have cleared and sown should Itelong to me at least until I have 
gathered the fruits that my labor has pnxluoed. I ha\e the right to employ forcrto 
repulse the unjust person who would wi$h to di9po««se^$ me of it and to drive away 
him who should have seized it during my absence. I am reganle^l as continuing to 
occupy the field from the tii>t tilth to the harvest, though, in the interval. I do not 
perform each m<iment exterior acts of occupation or of possession. becau:»e one can- 
not suppose that I have cleared, cultivated, antl sown without intention to reap. 

*'Sec. 69. This habitual occupation, which result«» from cultivation, preserves there- 
fore the right f»f preference which I hadacquiretl by first mcupatHm. It is this habitual 
occupation which civil law \le droit cirih extended and applie<l as a means of pre- 
serving ]>ossession. in establishing as a maxim that possession is preserved by sole 
intention, mmdo amimo. 

** Cultivation ft»rms a stn^nger and more lasting tie than single cH'cupatiou ; it gives 
a perfect right to the harvest. But how maintain a right i droit.) other than by 
doubtful contest l>efore the foundation of the civil state! 

•* Skc. 70. M«»reover the right which cultivation gives and the effects iifix'cupation 
which are deriv«*<l therefrom cease with the harvest if then* are no new acts of cul- 
tivation; for nothing would further indicate an intentiiui to occupy. The field 
which would cease t4i be cultivatetl would again bei'ome vacant and subject to the 
right of the first occupant. 

** Agriculture alone, t bore fore, was not suflicient to establish permanent property; 
and since as tiefore the invention and the usage of agriculture. ]»ro]H'rty was acquired 
by occupation, was preservi'il by continued •»r habitual possession, and was lost with 
possession. This principle is still followtnl in regard to thin^^s which have remained 
in the primitive state or negative community, sueli as s;iva«;e animals. 

''Sec. 71. In order to give to property a nature of stability which we observed in 
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does not lend its aid to reinforce the imperfect possession unless the 
great purposes of human society require it. 

That it will lend its aid to the utmost extent when necessary in order 
to attain its own great purposes is made manifest by the tendency of 
the advanring civilization of the present age to award a right of prop- 
erty in the products of the mind, which are wholly intangible and not 
the subject of possession in any form, and to extend the right, not only 
by municipal law throughout the territories of particular states, but 
beyond their boundaries by the means of an international recognition. 
This right, fully defended by natural law, and long (established in re- 
spect of useful inventions in the arts, has been for years i)ressing for 
recognition in respect to all the products of the mind and throughout 
the world. Its inherent moral force has secured a certain measure of 
obedience without the aid whi(*>h is furnished by judicial tribunals, and 

it to-day, positive laws and magistrates to execute them were necessary; in other 
words, the civil state wns rcq aired. 

'* The increase of the human species had rendered agriculture necessary ; the need 
no assure to the cultivator the fruits of his labor made felt the necessity of perma- 
tent property and of laws to protect them. Thus, it is to property that we owe the 
foundation of the civil state. Without the tie of property it would never have been 
possible to subject man to the salutary yoke of the law; and without permanent 
property the earth would have continued to remain a vast forest. 

" Let us say, therefore, with the most exact writers, that if transient ownership 
or the right of preference with occupation gives, is anterior to the foundation of 
ciyil society, permanent ownership, <is we know it to-day, is the work of civil law. 

It is civil law which has established as a maxim that once acquired property is 
never lost without the act of the owuer, and that it is preserved even after the 
owner has lost possession or detention of the thing, and when it is in the hands of 
a third party. 

Thus property and possession, which in the primitive st^te were confounded, be- 
came by the civil law two distinct and independent things; two things which, 
according to the language of the laws, have nothing in common between them. 
Property is a right, a legal attribute ; ])ossession is a fact. 

It 18 seen by this what prodigious changes have been wrought in property, and 
how much civil laws have changed its nature. 

Sec. 72. This change was eflected by means of real action that the laws granted 
against the possessor whoever he might be, to compel him to surrender the faing 
to the owner who had lost possession thereof. This action was granted to the owner 
not alone against the possessor in bad faith, but also against the possessor in good 
fidth, to whom the thing had come without fraud or without violence, without his 
being cognizant of the owner^s rights, and even though he had acquired it from a 
third party by virtue of a legal title. 

Sec. 73. Property was, therefore, considered a moral quality inherent in the thing, 
as a real tie which binds it to the owner, and which can not be severed without an 
act of his. 

This right of reclaiming a thing in whatever hands it is found is that which forms 
the principal and distinctive characteristic of ]>roperty in the civil state. (Toullier 
Fnaoh CivU Law, Paris, 1812, 5th ed., vol. 3, tit. 2, ch. 1.) 
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its complete establishmeut by the instrnmeiitality of formal inter- 
national copyright laws is impatiently awaited. 

These considerations lead np to the particnlar problem npon which 
we are engaged, namely, what is capability of oicnerskipy that is to say, 
under what circnmstances, and to what extent, will and does society 
step in and aid the infirmity of individual potter by stamping the char- 
acter of ownership upon things which are out of the actual possession 
and away firom the presence of the owner t The general answer is ob- 
vious; it wiD do this whenever social necessities require, and to the 
extent to which they require it And this answer is best justified by 
pointing out wliat society, through the instrumentality of the law, uni- 
versaUy does. We may first look to the instance of land. 

In respect to the earth itself, society will recognize no title which is 
not directly, or indirectly, acquired from itself. No man is i)ermitted to 
assert in respect to uninhabited countries, or countries inhabited only 
by savages, a private title. But nations may assert a title thereto, al- 
though there is a limit to such assertion. No nation can assert an 
ownership over such lands to an extent greater than it can reasonably 
occupy and improve. The limit is found in that principle of the law of 
nature which declares that the earth was made for mankind, and in 
order to enable the human race to carry out its destiny, and that to 
this endciWlized nations may supplant barbarous ones; but that every 
nation in thus appropriating to itself the waste places of the earth, 
must not take from others what it can not itsell* improve and apply to 
the great destiny for which in the order of nature it has been given. 

In respect to individual ownership of lands, the state will recognize 
and maintain private titles to such lands as it chooses to give. Some, 
times, as we have already shown, in early and rude social conditions, 
it prefers to give nothing, but to retain the ownership in itself. In 
general, however, civilized societies permit and encourage the acquisi- 
tion of lands by individuals and place no limits upon the extent of ac- 
quisition. Society acts upon the assumption, for th3 most part undoubt- 
edly correct, that under individual ownership its territories will be best 
improved and turned to the purposes intended by nature. That the 
underlying motive upon which society acts is the intention that the 
soil should be devoted to those purposes to which the law of nature 
dictates that it should be applied, is well manifested by the circum- 
stance that, where the action of the private proprietors tends to count- 
eract this policy, the state is often moved to revoke its gifts, and make 
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a new dispovsition of its lands in harmony with natural law. This 
tendency is observable where great proprietors reserve large tracts of 
land for game preserves, for the purposes of mere pleasure, or hold 
them under a system of rental unfavorable to agricultural improvement, 
and not adapted to supply the wants of an increasing population. The 
recent legislation of Great Britain in respect to Ireland is a notable 
instance of an assertion by the State of that supreme dominion over itB 
lands which a nation always retains, to the end that they maybe made 
the more subservient to the purposes for which the earth was destined. 

From what has just been said it is apparent that land, although no 
individual can actually appropriate more than a very small area to his 
exclusive use, is nevertheless regarded in the law as stisceptible of ex- 
clusive appropriation. The state permits its citizens to assert title to 
it to an unlimited extent, and the assertion may be made without even 
any formal i)hysical act of possession. No fences or inclosures even 
are necessary. The execution of an instrument in writing is of itself 
sufficient. The law steps in to aid individual x)ower and enables a 
private person to hold title to a province as securely as he holds the 
harvests he reaps from his fields with his own hands. 

And the reason is immediately obvious. It is only by the award of 
property that the earth will be cultivated. No man will sow that another 
may reap; but if the law will lend its aid to human power by protect- 
ing the owner of land in his exclusive enjoyment of it, he can and will 
draw from it by his art and industry its annual product without im- 
pairing its capacity for production, and will even increase that capacity. 
This is the only way in which an increased population can be sup- 
ported: Social necessity, therefore, requires that land should be deemed 
susceptible of exclusive appropriation, and all structures affixed to the 
land become a part of it and are i)roperty together with it. 

In respect to such movable things as are the fruits of the land or the 
products of industry, there is no limit to the assertion of ownership, 
and the circumstance of actual possession is absolutely immaterial. The 
fruits of the cultivation of the earth must, of course, be the in-operty of 
the husbandman, else his title to the soil would be unavailing, and, 
in respect to all other products of industry, the same social necessity 
protects th"m as property. But for such protection they would not be 
produced, except for the personal use of the workman. The various 
arts may be said to be subsidiary to the better cultivation of the earth, 
for it is these which enable the cultivators to devote their exclusive 
attention to it. 
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All the Useful domeHtic animals are held to be the subjects of exclu- 
sive appropriation, however widely they may wander from tlieir mas- 
ters. A man may assert his title to vast herds, which roam over l>ound- 
lass wastes, and which he may not even see for months in succtession, as 
easily as to the cattle which are nightly driven to his liome. He has 
no ^Toiyer possession of them other than that which the law supplies by 
the title wliich it stamps upon them. And the obvious reason is that 
from their nature and hahiU he has such a control over them as enables 
him, if the law will lend him its aid, to breed them, in other words, to 
cultivate them, and furnish the annual increase for the supply of human 
wants, and at the same time to preserve the stock. In no other way 
could this be ac<iomplislied. Without the i^rotection aftbrded by the 
safeguard of property the race of domestic animals would not have 
existed. 

In the case of animals in every respect wild and yet useful^ such as 
sea fishes, wild ducks, and most other species of game, we find difter- 
ent conditions. Here man has no control over the animals. They do 
not, in consequence of their nature and habits, regularly subject them- 
selves to his power. He cannot determine, in any case, what the 
annual increase is. He cannot separate the superfluous increase from 
the breeding stock, and confine his drafts to the former, leaving the 
latter untouched. For the most part these animals are not polygamous^ 
but mate with each other, and no part of their numbers are superfluous 
rather than another. All drafts made upon them are equally destruc- 
tive; for all must be taken trom breeding animals. No selections for 
slaughter can be made. In short, man can not, by the practice of art 
and industry, breed them. They can not be made the subjects of hus- 
bandry. And yet man must be permitted to take them for use, or be 
wholly deprived of any benefit from them. No award of a pn>i>erty 
interest in them to any man or set of men would have any effe<*t in en- 
abling the annual increase to be applied to satisfy human wants and 
at the same time to preserve the stock. The law could not give to in- 
dividual men that C/ontrol over them which their nature and habits 
deny; and the law never makes the attempt. The fish of the sea and 
most of the' fowls of the air are, and must forever remain, in every 
sense wild. They are not, therefore, the subjects of property. 

And here natiu^e, as if conscious of the inability of man to furnish 
that protection to these wild races against destructive pursuit which 
the institution of prox)erty aflbrds in the case of domestic animals, her- 
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self makes provision for the purpose. In limiting within narrow bounds 
his control over them, she correspondingly limits his power of destruc- 
tion. She confers upon these races the means of eluding capture. 
And, besides tliis, in the case of wild animals most largely useful, she 
makes destruction practtically impossible by furnishing a prodigious 
supply. The great faniilies of useful fishes are practically inexhaust- 
ible. This is, however, much less so in some cases than in others. In re- 
spect of many species of fislies, game birds, and other animals, the 
human pursuit is so eager as to endanger the existence of the specie^^; 
and in such instances, society, unable by the award of a property in- 
terest to arrest the destruction, resorts to the most effe(?tive devices 
which are in its power to secure that end. It confines and limits the 
destruction to certain seiisons and places by positive enactments of 
which game laws are the type. 

We now come to those animals which lie near the vague and indefi- 
nite boundary which separates the tcild from the fame, to animals wliich 
exhibit some of the qualities of each class; and we shall instance those 
ah*eady made the subject of discussion when confining our inquiry to 
tlie settled doctrines of the municnpallaw. These instances were those 
of bees J deer^ pigeons^ wild geese, and swans. All these, it will be re- 
membered, are regarded in that law as subjects of property so long 
as they possess the animum revertendi, evidenced by their usual habit 
of returning to a particular place. These animals differ widely from 
each other in their nature; but they have certiiin characteristics which 
are common to all. Each of them, habitually and voluntarily, so far 
subjects itself to the control of man as to enable him, by the practice 
of art and industry, to take the annual increase for the supply of human 
wants without diminishing the stock; in other words, to breed tliern^ and 
to make them the subject ot husbandry ; and, in the case of each, unless 
a property interest were awarded by the law, that is to say, unless the 
law came to the aid of human infirmity, and declared them to be sus- 
eeptUfle of ownership, notwithstanding the want of actual possession, 
they would cease to exist and be lost to the world. 

The case of bees is an instructive illustratitm. They are by nature 
wild. They can not be tamed so as to be made obedient to man. They 
move freely through the air and gather their honey from flowers in all 
places. But they have an instinct which moves them to adopt a suit- 
able place for a home, and man may avail himself of this to induce them 
to take up their abode upon his property, where he can protect them 
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fVom otber enemies aud take from them a part of their accnmalated 
stores. He is thus also enabled to capture the new swarms which are 
produced, by following them as they take their flight. In this way the 
art and industry of man may increase the stock of bees and the useful 
food which they supply. The municipal laws of all nations therefore 
declare that bees thus dealt w^ith are property. * Any one who destroys 
them, even when away from the land of the owner, commits a wrong 
for which the laws will afford full redress; and the right of property 
remains even in respect to a swarm which takes its flight beyond the 
boundaries of the owner, so long as he can identify and pursue it. It 
would be manifestly impossible to protect that right any further. 
There is no change effected in the nature of the bees by this action of 
man. They are as wild as their fellows which have their homes in the 
forest. Man simply avails himself of their natural instinct to accept a 
suitable plaee for their home and storehouse. 

A similar instinct is possessed hj pigeons which leads them and their 
offspring to take up their abodes in places prepared for them by man 
They may be first wonted to it by confinement, or attracted by feeding 
but when they have adopted it, if protected against enemies and cher 
ished with care, their number may be greatly multiplied, and by judi 
cious drafts upon the increase a delicate food may be procured in con 
siderable quantities. There is in the case of these animals a difficulty 
in securing to individual owners all the remedial rights which protect 
property arising out of the tendency of flocks to commingle, and the 
impossibility of identification. But, in spite of this, in the opinion of 
many jurists, they ai*e to be deemed i)roperty. The obvious ground is 
the social benefit which maybe secured by offering to this art and 
industry its natural reward, and thus encourage the practice of it. 
Without such encouragement society would lose the benefit it receives 
from this animal. 

There is a like opportunity to take advantage of the instincts of wild 
animals, and thus gain over them a power which makes them subservi- 
ent to the wants of man in the case of wild geese and swans. These also 
may be made wonted to a particular place, from which they will widely 
wander over waters belonging to different owners, or to the state, but 
to which they will habitually return, and where they will rear their 
young. They thus submit themselves voluntarily to the power of man, 
and afford him a control over them which enables him at once to pre- 
serve the stock and take the increase. On these grounds a right of 
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property in them is conceded to the owner of the spot which they make 
tlieir home, which is not lost by the temporary deiiartiirea therefrom. 
Any killing or capture of the^e animals by another, having notice of 
their habits, is aviolatiouof property rights for which the law furnishes 
redress. 

So also in the case of deer ordinarily kept in an inch)sure,andfed, and 
from which selecticms are made for slaughter. The habit of returning 
is here (mly imperfectly established. The animals are apt to resume 
their wild nature; but nevertheless, the economic uses they subserve 
are sufficient to sustain a property interest in them, inasmuch as they 
are thus made, to borrow the language employed in relation to them 
by the English Court of Common Pleas, " as much a sort of husbandry 
as horses, cows, sheep, or any other cattle.'' * 

It is observable that these doctrines relating to property so familiar 
in the municipal jurisprudence of civilized nations, relating to the sev- 
eral descriptions of animals above mentioned, have not had their origin 
in special legislation, but in the unwritten law. They are the fruit of 
the unconscious action of society manifesting itself in the formation of 
usages which eventually compel the recognition of law. This means 
that they have their origin in natural law which is the basis of all un- 
written jurisprudence. They are the dictates of universal morality, 
cultivated, ascertained, and formulated by judicial action through long 
I>eriods of time. It is this which stiimps them with that character of 
approved, long established and unchangeable truth which makes them 
binding upon an international forum as being the indubitable voice of 
natural and universal law. 

The inquiry which has thus been prosecuted into the grounds and 
reasons upon which the institution of property stands fiilly substantiates, 
it is believed, the main proposition with which it began, namely, that 
where any useful animals so far subject themselves to the control of particu- 
lar men as to enable them exclusively to cultivate such animals and obtain 
the annual increase for the supply of human wantSj and at the same time 
to preserve the stock, they have a property interest in them. And this 
conclusion, deducible from the broad and general doctrines of the law 
of nature, is confirmed by the actual fact as exhibited in the usages 
and laws of all civilized states. Wherever a useful animal exhibits in 
its nature and habits this quality, it must be denominated and treated 
as the subject of property, and as well between nations as between 

^Davies v. Powell, Willes, 46. 
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iiidividual men. This is the real ground upon which the municipal law 
declares the several descriptions of wild animals, above particularly 
adverted to, to be property. This is what is intended by making the 
question of property depend upon the existence of the animus revertendi. 

In the added light thrown by this inquiry into the foundations of 
Ac institution of property the case of the fur-seal can be no longer 
open to doubt, if it ever was. It is a tyi>ical instance. Polygamous in 
its nature, compelled to breed upon the land, and confined to that 
element tor half the year, gentle and confiding in disposition, nearly 
defenceless against attack, it seems almost to implore the protection 
of man, and to offer to him as a reward that superfluity of increase 
which is not needed for the continuance of the race. Its own habits 
go very far to effect a separation of this superfluity, leaving little to 
be done by man to make it com]>lete. The selecticms for slaughter 
are easily made without disturbance or injury to the herd. The return 
of the herd to the same spot to submit to renewed drafts is assured 
by the most imperious instincts and necessities of the animal's nature. 
During the entire period of all absences the animus revertendi is ever 
present. The conditions are, as observed by the eminent naturalist, 
Prof. ITuxley, ideaU All that is needled to make the full extent of 
the blessing to mankind available is the exercise on the one hand of 
care, self-denial, and industry on the part of man at the breeding 
places, and, on the other, exemption from the destructive i)ursuit at 
sea. The first requisite is supplied. A rich reward is offered for, and 
will certainly assure, the exercise of art and industry upon the land. 
All that is demanded from the law is that <^.xemption from destructive 
pursuit on the sea which the award of a property interest will insure. 

Nor should we omit to call attention to an aspect of the question pre- 
sented by the extent of the possession and control of, and over, this 
race of animals bestowed upon the United States in virtue of their 
ownership of the lands to which it resorts. This ownership carries 
with it the power to destroy the race almost at a single stroke. It carries 
with it also, if interference by other nations is withheld, the power to 
forever preserve. The power to destroy is shared by other nations. 
The power to use, and at the same time, to preserve, belongs to the 
United StaU»s alone. This i)Ower ciirries with it the highest obligation 
to use it for the purpose for which it was bestowed. It is in the highest 
and truest sense a trust for the benefit of mankind. Tlie United States 



iCase of the United States, Appdidix, Vol. I, p. 412. 
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acknowledge the trust and have hitherto discharged it. Can anything 
be clearer as a moral, and ander natural laws, a legal obligation than 
the duty of other nations to refrain from any action which will prevent 
or impede the performance of that trust! The only office which belongs 
to other nations is to see that this trust is duly performed. In this the 
whole world has a direct interest. However much interference by one 
nation in the affairs and conduct of another may be deprecated, it is not 
to be denied that exigencies may ai^ise, as they have arisen, in which 
such interference may be defended.^ 

* We have habitaaUy referred to art, industry, and self-denial on the part of man 
snccesBfally practiced for the pur])()Be of increasing the annual product of the earth 
as being the main foundation upon which society awards a property interest. The 
exercise of these qualities is ei\joined by natural law, and nature always assigns to 
an observance of her dictates its appropriate reward. Thut art and industry should 
be thus rewarded is obvious, but the merit of self-denial or abstinence, is not so imme- 
diately plain. It will be found, however, upon reflection, to possess the same meas- 
ure of desert. 

In the case of the seals, for instance, the immediate temptation is to turn the whole 
mass to present account. Had this been done, the herds would long since have been 
practically exterminated. Their present existence is the result of a policy of denial 
of present ei^oyment in the hope of a larger and more permanent advantage. It is 
quite onnecessary to enlarge upon the prodigious importance to mankind of such a 
fiolicy. Indce<l, without it the race could not have emerged from barbarism. The 
far-seals thus preserved are as truly the fruit of human industry and effort as any 
of the products of the artisan. 

This merit of abstinence is the sole foundation upon which economists and moral- 
ists place the right to capital, and interest for its use. Capital is the simply the fruit 
of abstinence. The following citations are pertinent in this place: 

From N. W. Senior, Political Economy, 6th ed., London, 1872, p. 58 et seq. 

''But although human labour and the agency of nature, independently of that of 
man, are the primary productive powers, they re([uire the concurrence of a third pro- 
ductive prmciple to give them complete eliiciency. The most laborious population 
inhabiting the most fertile territory, if they devoted all their labour to the proline- 
tion of immediate results and consumed its produce as it arose, would soon find their 
ntmost exertions insufficient to produce even the more necessaries of existence. 

"To the third principle or instrument of production, without which the two others 
are inefficient, we shall give the name of ahatinence, a term by which we express the 
conduct of a person who either abstains from the unproductive use of what he can 
comnuind, or designedly prefers the production of remote to that of immediate 
Tesnlts." 

After defining capital as ''an article of wcjilth, the result of human exertion em- 
ployed in the production or distribution of wealth, '' he goe^ on to say : " It is evi- 
dent that capital thus define<l is not a simple ]>roductive instrument. It is in most 
cases the result of all the three productive instruments combined. Some natural 
agent most have afforded the material; some delay of enjoyment must in general 
liave reserved it from unproductive use, and some labour must in general have been 
employed to prepare and preserve it. By the word abstinence we wish to express 
that agent, distinct from labour and the agency of nature, the concurrence of which is nec- 
msary to the existence of cipital and which stands in the same relation to profit as labour 
doet to wag9»> We are aware that we employ the word abstinence in a more exten- 
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It seems impossible tx) imagine any ground upon which this demand 
can be resisted, and even difficult to un derstand how a question could 
have been made rejecting it. If there were even the semblance of a 
moral reason upon which opposition could be rested, there might be 
room for hesitation and debate; if anything in the nature of a right to 

si v« sense than is warranted by oommon nsage. Attention is usually drawn to absti- 
nence only when it is not united with labour. It is reco;^uized instantly in the con- 
duct of a man who allows a tree or a domestic animal to attain its full growth, bat it 
is less obvious when he plants the sapling or sows the seed corn. The obserrer's 
attention is occupied by the labour, and he omits to consider the additional sacrifice 
made when labour is undergone for a distant object. This additional sacrifice we 
comprehend under the term abstinence. * * * of all the means by which man 
can be raised in the scale of bein^, abstinence, as it is perhaps the most effective, is 
the slowest in increase, and the latest generaUy diffused. Among nations those that 
are the least civilized, and among the different classes of the same nation those which 
are the worst educated, are almost the most improvident and consequently the least 
abstinent.'^ 

(At page 69) : " The savage seldom employs, in making his bows or his dart, time 
which he could devote to the obtaining of any object of immediate enjoyment. He 
exercises, therefore, labour and providence, but not abstinence. The first step in 
improvement, the rise from the hunting and fishing to the pastoral state, implies 
an exercise of abstinence. Much more abstinence, or, in other words, greater use of 
capital, is required for the transition from the pastoral to the agricultural state; 
and an amount not only stiU greater, but constantly increasing, is necessary to the 
prosperity of manufactures and commerce." 

From ** Essai sur la Repartition des Richesses," par Paul Leroy-Beaulien, 2d ed. 
Paris. 1883: 

''The first cause of interest is the service rendered to the borrower, the inorease 
of productivity given to his labor, industry, commerce. The second cause of inter- 
est is the pains taken by the lender, the sacrifice necessary for abstinence in deprir- 
ing himself of immediate consumption for a delayed profit." 

From ''American Political Economy." Francis Bowen, p. 204, ch. xi: 

"Capital being amassed as we have seen by frugality or abstinence, profits are the 
reward of abstinence just as wages are the remuneration of labor, and rent is the 
compensation for the use of land." 

From " Some leading Principles of Political Economy Newly Expounded." By 
J. E. Caimes, New York, 1874, p. 80: 

"The term abstinence is the name given to the sacrifice involved in the advance 
of capital. As to the nature of the sacrifice it is mainly of a negative kind, consist- 
ing chiefly in deprivation and postponement of enjoyment implied in the fact of 
parting with our wealth, so far at least as concerns our present power of command- 
ing it." 

From " Principles of Economics." Alfred Marshall, professor in the University of 
Cambridge, London, 1870. Vol. 1, bk. vii, ch. vii, sec. 2, ]). 612: 

"A man who, working on his own account, makes a thing for himself has the 
osance of it as the rowiird for his labour. Tlie amount of his work may be de- 
termined in a great measure by custom or habit, but in so far as hiH action is deliber- 
ate he wiU cease his work when the gains of further work do not seem to him 
worth the trouble of getting them. But the awakening of a now desire will induce 
him to work on further. He may take out the fruits of this extra work in immedi- 
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capture seals at sea could be pretended, it would be necessary to pause 
and deliberate. It may indeed be said that there is no power in the 
United States to prevent sealing upon the high seas; but this is a beg- 
ging of the question. If they have a property interest in the seals, 
the power to protect it can not be wanting. But let this question go 

ate and passing enjoyment, or id lasting but distant benefits; * * * or in imple- 
ments which will aid him in his work, * * * or, lastly, in things which he can 
let ont on hire or so invest as to deritre an income from them. Man's natnro, how- 
erer, being impatient of delay, he will not, as a rule, select any of the three latter 
methods uuless the total benefit which he expects in the long rnn seems, after allow- 
ing for all risks, to show a snrplns over its benefits to be derived by taking out the 
frnits of his labor in immediate enjoyment. That surplus, whether it take the form 
of interest on capital, or extra pleasure derived from the direct usance of permanent 
forms of wealth, ia the reward of his postponing or waiting for the fruits of hia 
labour." 

From the Ethics of Usury and Interest. By W. Blissard, M. ▲., London, 1S92, p. 
26 et 8eq. : 

" On the hypothesis that aU have equal opportunities of social progress, the social 
destroyers of its wealth deserve condemnation, while those who have served the 
cause of progress by saving from personal consumption a part of the earth's produce 
and devoting it to the improvement of national mechanism have a claim to a reward 
proportioned to their service and to the efforts which they have made in rendering 
it. These are the conditions of advance in civilization in the arts, and sciences, in 
literature, and religion. For the command over nature differentiates the civilized 
man from the savage. * * * It appears, hence, how accurate is the common 
phrase which calls thrift ' saving.' Economists favor such other words as ' absti- 
nence,' deferred * enjoyment,' and the like ; but to ' save ' expresses the primary idea 
that something has been saved from the destruction to which mere animal instinct 
would devote it. In such salvage lies the progress of the human species from sav- 
agery to godhead. By how much has been thus saved has the salvation, material, 
mental, and moral, of the race been achieved." 

From "PoUtioal Economy." By Francis A. Walker. New York, 1883. Page 67, 
see. 78; 

** The Law of Capital. — It is not necessary to trace further the increase of capital. 
At every step of its progress capital follows one law ; it arises solely out of saving ; 
it stands always for self-denial and abstinence." 

(Page 232) : '' Capital is, as we have seen, the result of saving. Interest, then, is 
the reward of abstinence. A part, a large part, of all produced wealth must be at 
once consumed to meet the conditions of human existence ; but the remaining portion 
may be consumed or may be accumulated, according to the will of the owner. The 
strength of the motive to accumulation will vary with the reward of abstinence. 
If that be high the disposition to save will be streugthenod, and capital will be 
rapidly accumulated; if that be low, that disposition will be relatively weak, and 
capital wUl increase slowly, if indeed the body of existing capital be not dissipated 
at the demands of appetite." 

From "Chapters on Practical Political Economy." Prof. Booamy Price. 2d ed. 
London, 1882. Pages 127, 128 : 

Speaking of Profit he says : "What is the nature, the principle of this gain f It is 
a reward for two things, for the creation and employment of capital. Eeononiists 
have rightly explained the need and justification for such a reward for the creation 
of capital, that it is a compensation for abstinence. The owner of the wealth 
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for the present; it will be elsewhere discussed. Let it be conceded, 
for the sake of argument, that the United States have no power to pro- 
tect and punish, will it be asserted before this Tribunal, bound to 
declare and administer the law of nature and nations — a system of 
morality — that this constitutes a right f What is it precisely which 

might have devoted it to his own enjoyment; he preferred to save it or turn it 
into an instrament for creating ixesh wealth. It was his own voluntary act, he gave 
up some luxury, he fiudv atonement in improve<l income from increased wealth. 
His aim was profit, hut profit, though it enriched him, was no selfish course; luxuri- 
ous expenditure would have been the real selfishness. By going in for profit he 
benefits society. His savings are an advantage to others as weU as to himself. * * * 
Profit is the last thing which should be grudged, for profit is the creator of capital, 
and capital is the life blood of civilization and commercial progress.'' 

From " Manual of Political Economy." Henry Fawcett. London, 1877. Bk. n, 
ch. V, p. 157: 

'' As capital is the result of saving, the owner of capital exercises forbearance 
when he saves his wealth instead of spending it. Profits therefore are the reward 
of abstinence in the same manner that wages are the reward of physical exer- 
tion." 

From "The Science of Wealth." Amasa Walker. Boston, 1877. Ch. vi, p. 288: 

" Interest has its justification in the right of property. If a man can claim the 
ownership of any kind of wealth, he is the owner of all it fairly produces » » • 
whoever by labour produces wealth and by self-denial prenerves it should be allowed 
all the benefit that wealth can render in future production." 

From " Introduction to Political Economy." A. L. Perry. New York, 1877. P. 115. 

"The origin of all capital is in abstinence, and the reward of this abstinence is 
profit." 
From " A System of Political Economy." J. L. Shadwell. London, 1877. P. 159. 

" They (capitalists) desire to obtain it (profit) because the saving of capital implies 
the exercise of abstinence, as the capitalists mi>;ht have exchanged it for other 
things for their own immediate consumption; but if they forego their enjoyment in 
order to produce commodities they require some compensation for the sacrifice to 
which they submit." 

From John 8tuart Mill. "Principles of Political Economy." Boston, 1848. Vol. 
II, p. 484 : 

''As the wages of the laborer are the remuneration of labor, so the profits of the 
capitalist are properly the remuneration of abstinence. They are what he gains by 
forbearing to consume his ca]>itnl f<»r his own use.s and allowing it to be consumed 
by productive laborers for their uses; for this forbearance be requires a recompense." 

And again, at page 553: "CapitJil » » * being the result of abstinenc<^, the 
produce of it« value must be sufficient to remunerate not only all the labor re<iuired 
but the abstinence of all the persons by wlioiii the remuneration of the <lifierent 
classes of laborers was advanced. The return for abstinence is profit." 

From ** Manuel d'l^conomie Politique." Par M. H. Baudrillard. 4th ed. Paria, 
1878. P. 382: 

"The first element of intercut is the privation to which the lender subjects him- 
self, who surrenders his capital for the benefit of another." 

(/d., p. 52): "Based upon right, ownership is not less justified by the strongest 
reasons derived from social utility. It is useful for the laborer who has fertilized 
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would thus be set up as a rifjht! It is simply and without qualification 
a right to destroy one of the gifts of nature to man. It would be say- 
ing, not to the United States alone, but to the whole world, "You shall 
no longer have this blessing which was originally bestowed upon you — 
this opportunity which nature affords to secure the ])reservation of the 
source of a blessing and make it permanently available shall not be 
improved ; and if you ask us for a reason we give you none, except 
that we so choose, and can, for a few years at least, make a profit to our- 
selves by carrying on the work of destruction ; the sea is free.'' 

Ahrens* states: The definitions of the right of property given by 
positive laws generally concede to the owner the power to dispose 
of his object in an almost absolute manner, to use and abuse it, and 
even through caprice to destroy it;' but this arbitrary power is not in 
keeping with natural law, and positive legislation, obedient to the voice 
of common sense and reason in the interest of society, has been 
obliged itself to establish numerous restrictions, which, examined from 
a philosophic view of law, are the result of rational i)rinciples to which 
the right of property and its exercise are subjected. 

The principles which govern socially the right of property relate to 
substance and to form. 

I. As to substance, the following rules may be established : 

1. Property ex^ists for a rational purpose and for a rational use ; it 
is destined to satisfy the various needs of human life; consequently, 
all arbitrary abusej all arbitrary destruction^ are contrary to right (droit) 
and should be prohibited by law {loi). But to avoid giving a false ex- 
tension to this principle, it is important to recall to mind that, accord- 
ing to personal rights, that which is committed within the sphere of 



the soil to retain the soil itself as well as the surface. Otherwise he will use the 
floil as a possessor who is in haste to enjoy it. Where a thought of the future is 
wantiDg there wUl be no real improvementt no numerous and well-supported pop- 
ulation , no civilization with deep roots either moral or material." 

• « « <( j^i these advantages can bo the outgrowth of nothing but permanent 
ownership. For the same reanou it is well for ownership to be individual and not 
collective; of this we tind proof in the religious communities of the middle ages, 
and in oar own time in the very imperfect condition of property held in common. 
Collective ownership is attended with this drawbat^k, viz, that it does not suffi- 
ciently stimulate the activity of the owner.'' 

' Ahrens: Course of Natural Law, Leipzic, 1876, vol. 2, book I, div. 1, sec 64. 

'Roman law gave the owner the jus utendi et abuiendi ; after the Austrian code 
(11, 2, sec. 362), he has the power to destroy arbitrarily that which belongs to him. 
The Code Napoleon which defines proi>erty as "the right to enjoy and to di8]>osc of 
things in the most absolute manner, provided no use be made of them forbidden 
by the laws or by the regulations/' interposed social interest by this restriction. 

14740 7 
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private life and of that of the family does not come nuder the appli- 
cation of pablic law. It is necessary, therefore, that the abuse be 
public in order that the law may reach it. It belongs to the legisla- 
tions regulating the various kinds of agricultural, industrial, and 
commercial property, as well as to penal legislation, to determine the 
abuses which it is important to protect; and, in reality legislations as 
well as police laws, have always specified a cert-ain number of cases of 
abuses.^ Besides, all abusive usage is hurtful to society, becaiise it is 
for the public interest that the object should give the owner the advan- 
tages or the services it admits cf.' 

It is assumed throughout the Eeport of the British Commissioners 
that pelagic sealing is not necessarily destructive, and that, under 
regulation J the prosecution of it need not involve the extermination of 
the herds. This assumption and the evidence bearing upon it will be 
elsewhere particularly treated in what we may have to say upon the 
subject of regulations. It will there be shown that it is not only 
destructive in its tendency, but that, if i)ermitted, it will complete the 
work of practical extermination in a very short period of time. But 
so far as it is asserted that a restricted and regulated pelagic sealing is 
consistent with the moral laws of natiu'c and should be allowed, the 
argument has a bearing upon the clahn of the United States of a prop- 
erty interest, and should be briefly considered here. Let it be clearly 
under^tood, then, just what pelagic sealing is, hotcerer restricted or 
regulated. And we shall now describe it by those features of it which 
are not disputed or disputable. 

We pass by the shocking cruelty and inhumanity, with its sicken- 
ing details of bleating and crying offspring falling upon the decks from 
the bellies of mothers, as they are ripped ojien, and of white milk flow- 
ing in streams mingled with blood. These enormities, which, if at- 
tempted within the territory of a civilized State, would speedily be 



' On the occasion of the debate of Art. 544, which defined property, Napoleon 
expressed energetically the oecessity of suppressing abuses. *' The abuse of prop- 
erty," said he, *' should be suppressed every time it becomes hurtful to society. 
Thus, it is not aUowed to cut down unripe grain, to pull up famous grapevines. I 
would not suffer that an individual should smite with sterility 20 leagues of 
ground in a grain-bearing department, in order to make for himself a park thereof. 
The right of abuse does not extend so far as to deprive a people of its sustenance.*' 

'^ Roman law says in this sense, sec 2, 1, Do patr. pot. 1, 8: ^^ Expedit euim reipubli- 
ca* ne sua re(]uiH male utatur.'^ Leibnitz further expands this principle of the Roman 
law by saying (De notionibus juris, etc.): ''Cum nos nostraque Deo debeamus, ut 
reipublicie, ita molto magis universi interest ne quis re sua male utatur." 



PROPERTY IN THE ALASKAN SEAL HERD. 99 

made the subjects of criinmal punishment, are not relevant, or are less 
relevant, in the discussion of the mere question of x)roi)erty. 

It is not contended that in ])elagic sealing (1) there can be any selecU 
ive killing; or (2), that a great excess of females over males is not slain ; 
or (3), that a great number of victims [)erish from wounds, without 
being recovered; or (4), that in most cases the females killed are not 
either heavy with young, or nursing mothers; or (5), that each and 
every of these incidents can not be avoideil by the selective killing 
which is practiced on the breeding islands. We do not stop to discuss 
the idle questions whether this form of slaughter will actually extermi- 
nate the herds, or how long it may take to complete the destruction. It 
is enough for the present purpose to say that it is simple destruction. 
It is destructive, because it does not make, or aim to make, its draft 
upon the increase^ which consists of the superfluous males, but^ by 
taking females, strikes directly at the stock, and strikes at the stock in 
the most diimaging way, by destroying unborn and newly-born pups, 
together with their mothers. Whoever undertakes to set up a moral 
right to prosecute this mode of slaughter on the ground that it will not 
necessarily result in complete destruction, must maintain that while it 
may be against the law of nature to work complete destruction, it is yet 
lawful to destroy ! But what the law of nature forbids is any destruc- 
tion at all, unless it is necessary. To destroy a little, and to destroy 
muck, are the same crimes. 

If there were even something less than a right, or rather some loio 
degree of right — ^for nothing other than rights can be taken notice of 
Iiere — some mere convenience, it might be worthy of consideration ; but 
t^ere is none. It can not even be said that x)elagic sealing may ftimish 
to the world a sesil-skin at a lower pri(*.e. Nothing can be plainer than 
that it is the most expensive mode of capturing seals. It requires the 
ex];)enditure of a vast sum in vessels, boats, appliances, and human 
labor, which is all unnecessary, because the entire increase can be 
reaped without them. This unnecessary expense is a charge upon the 
consumer and must be reimbursed in the i)rice he ]>ays. In no way can 
pelagic sealing result in a cheapening of the product, excei)t upon the 
assumption that the stock of seals is inexhaustible, and that the amount 
of the pelagic catch is an addition to the total catch, which might be 
made on the land if capture were restricted to the land; and this as- 
sumption is admitted on all hands, and even by the Commissioners of 
Great Britain, to be untrue. 
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If there were any crt7, or inconvenmice even, to be apprehended fipom 
a confinement of the capture of the seals to the breeding places, it 
might serve to arrest attention; but there is none. Much is said, in- 
deed, in the Eeport of the Commissioners of Great Britain concerning 
a supposed manopoly which would thus be secured, as is pretended, to 
the lessees of the breeding islands which would enable them to exact 
an excessive price for skins; but this notion is wholly erroneous. 

The annual drafts made at the island from the increase of the herds 
are not made for, and can not be monopolized, or appropriatiKl, by the 
United States. They are made for mankind everywhere, and find their 
way to those who want them and are able to procure them wherever 
upon the face of the world they may dwell. To the owners of these 
islands, whoever they may be, they are intrinsically useless, except the 
insignificant number which may be useftil for food or clothing. Their 
only value to them is as articles of commerce, as means by which 
needed commodities may be obtained from others who may have a 
superior desire for the benefits afforded by these animals. They are 
furnished through the instrumentality of commerce to those who want 
them upon the same terms upon which they are furnished to the citi- 
zens of the United States. The human race thus perfectly secures to 
itself the benefit which nature intt>nded the animal should supply. 
Nor can the United States exact from the world whatever price it 
pleases for the product of the animal. It can not exact a penny more 
than the world is willing to give; and this, as in the case of every 
other commodity, is its just value. The cost of production, and the 
operation of supply and demand will determine the price of this, as of 
every other, commodity. Any other mode of capturing the animal for 
the market is obviously and confessedly more expensive, and must 
necessarily, other things being equal, involve an increased price, and 
simx>ly impose an additional tax iipon the consumer. 

There are, indeed, instances of commodities in which the possible 
supply greatly exceeds the wants of the world, and where, if the whole 
product were thrown upon the market, it would become almost worth- 
less, producing a sum much less than would have been gained had a 
comparatively small part only been offered. In such cases, if the sources 
of supply are a monopoly under a single direction, a large profit may 
sometimes be secured by an artificial limitation of the supply. It is 
said that the Dutch once found an advantage like this from a voluntary 
destruction of a large part of the product of the Spice Islands. But 
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the ease of the lessees of the Pribilof Islands is the opposite of this. 
They never can be even tempted to limit the supply. Nature herself 
has limited it all too rigidly. A large profit is derivable from every 
seal which prudence will i>ermit to be taken. The temptation is to take 
too largely. Abstinence^ and not icaste, is the true policy. Indeed, the 
fieport of the Commissioners of Great Britain makes it a x)rincipal 
charge; against the management of the lessees that they make drafts 
upon the herds too large, instead of too small. Now, where the entire 
product of a source of supply is thrown upon the market, the price will 
be governed by the demand. The world wiU pay a certain amount for 
it and no more; and the circumstance that there is a monoi)o]y of the 
commodity is unimportant.^ 

Divers charges are made in the Report of the British Commissioners 
of neglect and mismanagement by the lessees of the islands in the 
oonduct of the business of caring for the seals and making the annual 
drat^ from the herds. These topics have but a small measure of rele- 
vancy here. They are, with some unimportant excei)tions, whollv de- 
nied, and will be elsewhere in this argument shown to be erroneous. 
But if it be intended by these charges to show that the prime object of 
the law of nature to make the increase of animals available to man- 
and at the same time to preserve the stock, is not most certainly gained 
in the case of an animal like the seal by declaring a property interest 
in those who have the power to secure it, some observations upon them 
are pertinent here. In this iispect these charges proceed nyyon the 
assumption that a scheme of protection by care, industry, and select, 
ive killing is necessary. If this be so, when and how can it be adopted 
and maintained except through the recognition of a property interest! 
It can not be questioned that this care and prudence are best secured 
by bringing into play the motive of self-interest. How can this be 
done except through the recognition of a property interest! What 
other device has human society found in any stage of civilization in 
any land or in any age! What new substitute has the wisdom of these 
Commissioners to suggest! Is it necessary to tell the breezier of sheep 
that he must preserve his flocks and make his main drafts for the mar. 
ket upon his superfluous males! It may be admitted that the United 
States may sometimes fall into errors and neglects ag<aiust their own 
interest. They assert for themselves no infallibility ; but they do insist 
that there is no error and no neglect which they could as owners and 

I Mm. Pol. Econ., Book II, Chap. 5, } 2. 
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cultivators of these herds commit which would be in vioLatioii of the 
teachings of science and the laws of nature and o])erate to obstruct 
the enjoyment by mankind of the ftill product of the animal, which 
would not at the same time, and in larger measure, result in loss and 
injury to themselves. They have not and can not have, upon the 
grounds taken in this argument, any interest which, in the slightest 
degree, conflicts with that of the world at large. They would be grate- 
ful to have any errors in the management by them pointed out, to the 
end that they might apply a remedy. And what is true in respect of 
the United States is true also of their lessees. The latter can have no 
interest not in harmony with the interests of all. This observation is 
subject to a qualification limited to lessees whose lease is about to ex- 
pire. An outgoing tenant is, indeed, sometimes under a temptation to 
commit waste. Against this possible mischief the United States have 
endeavored to guard by the policy of making long leases. It is believed 
to have been entirely effectual. 

But all suggestions of the insufficiency of the guaranties furnished 
by a recognition of a property interest to carry out the dictates of 
science and natural law in respect to animals having a nature and hab- 
its such as the fur-seal exhibits are absolutely silenced by a reference 
to the conclusive teachings of actual and long experience. Bussia en- 
joyed dunng the whole period of her oex^upation of the islands the full 
benefit practically of a property interest She maintained an exclu- 
sive dominion of the herds upon the land, and no attempt to interfere 
with them by pelagic sealing was made. By her care, industry, and 
self-denial, temi)ted and rewarded by the profits of the industry, the 
normal numbers of the herds were maintained, and at the same time 
large annual drafts were made. And when, as happened more than 
once from exceptional causes which could not be prevented, the num- 
bers were greatly reduced, a more rigid and self-enforced abstinence 
brought about a full restoration. At the beginning of the occupation 
of the United States, and before their authority and oversight were 
fully established, an irregular and excessive slaughter again greatly 
reduced the herds, and this damage was again fully repaired by an 
exercise of similar abstinence. The numbers were, perhaps, more than 
restored, and it became possible to make larger drafts than had ever 
been taken under the Russian management without any discoverable 
diminution of the stock ; and there is no reason to suppose that such 
drafts might not have been continued indefinitely had not the destmc- 
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tive warfare by a coustantly increasing fleet of Canadian sealers made 
it imi)ossible. 

The experience at the Commander Islands has been the same. The 
exercise of art, industry, and self-denial produced by the operation of 
the same motive has been followed by the reward of still abundant 
herds. 

Nor is there any obstacle in the way of a recognition of a property in- 
terest growing out of any difUcnlty in identifying the Alaskan herd 
ni>on the high seas. Suggestions of a possible commingling with the 
herds belonging to the Russian islands on the western side of the Pa- 
cific and Bering Sea are contained in the Report of the British Com- 
missioners; but these are coupled with the admission that this com- 
mingling, iCit exist at all, is confined to a few individuals. They are 
supported by no evidence. The Russian hen 1 s are separated by a broad 
tract, hundreds of miles in width, and it seems entirely certain that all 
seals found on the eastern side of the Pacific and Bering Sea are 
members of the Alaskan herds. 

It may be urged, as an objection to the recognition of a property in- 
terest in the United States, that it would be inconsistent with the con- 
tinued pursuit of seals by the Indians on the Northwest coast for the 
purposes of food and clothing. This consideration deserves respectful 
attention. It is the only form of capturing seals upon the high seas 
which can assert for itself a moral foundation under the law of nature. 
Attention has more than once been called in this argument to the dif- 
ierent degrees of the extension of the institution of property in barbaric 
«ind in civilized life. The necessities of society ^ everywhere and at all 
times the measure of the extension of the institution, do not in barbaric 
life require a recognition of property in but comparatively few things. 
AVith a scanty and sparse population, little is required by way of cul- 
^vating the earth or its animals; and both can be, and generally are, 
cillowed to remain in a wild condition, open to indiscriminate use. A 
:ftill supply of the wants of such society in respect to most animals can 
1)6 had by indiscriminate killing, without in the least degree endan- 
gering the stock. That peril is one which civilization brings ah)ng 
Vrith it; and, as we have seen, the safeguard comes also in the shape 
of the extension of the institution of property. Nothing better illus- 
trates this than the case of the fur-seals. Before the occupation of its 
haunts by civilized nations, the only draft made by man upon the pro- 
digioas herds was limited to a number sufficient to supply the wants 
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of a few hundred people. But, after such occupation, through the in- 
strumentality of commerce, the whole world made its atta<3k. This 
demand, of course, could not be supplied consistently with the preser- 
vation of the species without an immediate change from barbaric to 
civilized methods; that is to say, from indiscriminate capture, which 
threatened the stoc^k, to a selective cai)ture confined to the increase. 

But this condition creates no diflBculty. The demand thus made is 
comparatively insignificant, and does not threaten any danger. The 
United States have no desire or intention to cut off from these rude 
inhabitants any of their means of subsistance. Their history and cir- 
cumstances have made them familiar with the survivals of barbaric life 
in the midst of civilized ex)nditions. They have steadily pursued the 
policy of seeming to such tribes, as long as possible, the benefit of the 
sources of subsistance upon which they had been accustomed to rely. 
They suppose it may be safely lett to them to insure to these people 
such an enjoyment of the seal herds as they originally hjul, or the 
property interest which they justly claim may be reeogniz(»d subject to 
a reasonable use by the Indians upon the c^ast, such as they have here- 
tofore enjoyed. But, surely, this claim of the Indians can not be made 
a cover for the prosecution of a destructive warfare upon a valuable 
ra<5e of animals. The civilized man can not assert for himself the 
license of the barbarian. If that can not be confined to the barbarian, 
it must be given up altogether. The exacting demands of civilization 
must be met by the methods of civilization. 

It may be asked whether the claim made by the United States goes 
to the extent of asserting a legsil right of property in any individual 
seal which may at any time be found in the seas between the Pribilof 
Islands at the north and the coast of California at the south! And 
whether they would insist tJiat in the case of any seal captured any- 
where within those limits by any person other than a native Indian, and 
for purposes of scientific curiosity, or to satisfy hunger, a trespass had 
been committed upon the property of the United States, and an action 
might be maintained in their name in a municii)al tribunal to recover 
danmges, or for the recx)very of the skin of the animal, if it should any- 
w^here be found. The United States do not insist upon this extreme 
point, because it is not necessary to insist upon it. All that is needed 
for their pur]>oses is that their property interest in the herds should be so 
far recognized as to justify a prohibition by them of any de^ructive pur- 
suit of the animal calculated to injure the industry prosecuted by them 
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on the islands upon the basi.-i of their property interest. The concep- 
tion of Sk property interest in the herd, as distinct from a particular title 
to every seal composing the herd, is clear and intelligible^ and a rec- 
ognition of this would enable the United States to adopt any reasonable 
measures for the protection of such interest. 

It is, of course, necessary to an actual appro])riation of property 
that the intent to appropriate should be evidenced by some act. This 
requirement has been fully satisfied by the United States. Every act 
by which that intent could be manifested has been performed. They 
have, in every practicable form, exercised art, industry, and self-denial 
in protecting the seals upcm their soil and gatheiing the increase for 
the purposes of commerce with the world, and they have in all prac- 
ticable forms, by their laws, by executive proclamation, and the ex- 
ercise of force upon the high seas, endeavored to prohibit all invasions 
of their property interest. 

It is believed that of the three conditions hereinbefore mentioned as 
requisite to assert a right of property in the seal herd, a compliance 
with the only one which can be the subject of debate, namely, suscepti- 
hility of appropriation^ has now been fully established; and we need no 
longer delay the final conclusion that the United States, and they 
alone, having such a control over the Alaskan seal herd as enables 
them by the practice of art, industry, and self-denial to make the entire 
product fully available for the wants of mankind without diminishing 
the stock, and having asserted this control and exercised the requisite 
art, industry, and self denial in order to accomplish that great end, 
have, under principles everywhere recognized, both in the law of nature 
and in the concurring municipal jurisprudence of all civilized States, a 
property interest in that herd. 

It is a satisfiictiou to the undersigned, and, as they conceive, no 
unimportant feature of their argument, that in the foregoing discus- 
sion no selfish pretension had been asserted by the United States, nor 
one in the least degree hostile to Great Britain. The Government of 
the United States neither asserts any principle, nor asks for any ad- 
judication which is not for the common interest of the world as much 
as for itself. The fundamental truth that this useful race of animals 
is the property of mankind is not changed by the circumstance that 
the custody and defense of it have fallen to the lot of the United 
States. Their appearance as a litigant in this forum may be said, in a 
very just sense, to be fortuitous. The real controversy is between 
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those, wherever they may dwell, who want the seals, and the Canadian 
pelagic sealersj who are threatening the extermination of them. If that 
danger can be averted by the method which alone can be eflfective, the 
recognition of a proi>erty interest in the United ^States, the benefit will 
accrue equally to all. The seal-Kkins will be furnished to the citizens 
of Great Britain and of all other nations upon the same terms nx>on 
which they are obtainable by citizens of the United States. The large 
interests* of Great Britain in the manufacture of the skins will be re- 
lieved from the i)eril which threatens them. None will be losers, save 
those who are engaged in the cruel pursuit, forbidden by the law of 
nature, and by every sentiment of humanity, of destroying this useful 
race of animals. And the loss even to them would be comparatively 
small, for the pursuit under present conditions can not continue for 
more than a very short period. 

The United States may, indeed, derive a profit peculiar to themselves 
as the cultivators of the herd; but this is the just reward of their in- 
dustry, abstinence, and care, and no more than every other nation in 
respect to products peculiar to itself. Without these voluntary efforts 
the herds would be speedily swept away. Their present existence and 
numbers are absolutely due to these efforts. It is by such means alone 
that nature makes her gifts fully available to their desired extent to all 
nations. The advantages which, in the partition among nations, have 
fallen under the power of the United States, it is their duty, and their 
duty to mankind, to improve. The rights and interests of mankind are 
properly asserted in this international forum ; but they can be asserted 
only through the United States. If the world has the right, as it cer- 
tainly has, to call upon that nation to make the benefits which nature 
has assigned to its custody available, it must clothe it with the powers 
which are requisite to that end. 

If the United States have, as has now been shown, a property interest 
in the Alaskan herd, the undersigned conceives it to be a certain con- 
sequence that they have the right to protect it anywhere upon the high 
seas against injury or invasion, by such reasonable exercise of force as 
may be necessary. This proposition will be'fully discussed in connec- 
tion with the subject next to be considered, of the rights a<5quired by 
the United States in the sealing industries carried on by them upon 
the Pribilof Islands. 

If the foregoing argument is successful in showing that the United 
States have a property in the Alaskan seal herd their right to protect 
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that proi)erty anywhere upon the seas where it and they have the right 
to ^o is a proposition scarcely open to question. The lights of a nation 
of all descriptions upon the high seas are uniformly protected by the 
direct exercise of the i)o wers of the nation. There is no other way of pro- 
tecting them. There is no general sovereign or tribunal over nations 
before which an alleged tresi)a8sing nation can be summoned for judg- 
ment. But the nature and extent of this self-protection will be fully 
discussed under the next head of this argument, devoted to that aspect 
of the proi)erty question particularly x)resented by the sealing industry 
maintained by the United States upon the Pribilof Islands. If they 
have the right to protect that industry against invasion by acts com- 
mitted uiK>n the high seas, they have, a fortiori, the same right to 
protect their jrroper^y on that element. 

James 0. Oabibb. 
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APPENDIX TO PART THIRD, DIVISION I (MR. CARTER'S 

ARGUMENT). 

AUTHORITIES UPON THE SUBJECT OF PROPERTY IN ANIMALS 

PER^ NATURE. 

[From Studies in Roman Law, by Lord Mackenzie (6th edition), Edinbargh and 

London, 1886, chapter iii, page 174.] 

Wild animals. — All wild animals, wbether beasts, birds or fish, fall 
under this rule, so that even when they are caught by a trespasser on 
another man's land they belong to the taker, unless they are expressly 
declared to he forfeited by some penal law, (Inst., 2, 1, 12; Gains, 2, 
6(>-69; Dig., 41, 1, 3, pr. 55). Deer in a forest, rabbits in a warren, fish 
in a pond, or other wild animals in the keeping or possession of the 
first holder can not be appropriated by another unless they regain their 
liberty, in which case they are free to be again acquired by occupancy. 
Tame or domesticated creatures, such as horses, sheep, i^oultry, and 
the like, remain the property of their owners, tliough strayed or not 
confined. The same rule prevails in regard to such wild animals 
already appropriated as are in the habit of returning to tlieir owners, 
such as pigeons, hawks in pursuit of game, or bees swarming while 
pursued by their owners (Inst., 2, 1, 14, 15). 

[From Gains's Elements of Roman Law, translated by Edward Poste, (2d ed.)» 

Oxford. 1875. ] 

Sec. 68. In those wild animals, however, which are habituated to go 
away and return, as pigeons, and bees, and deer, which habitually visit 
the forests and return, the rule has been handed down that only the 
cessation of the instinct of returning is the termination of ownership, 
and then the proi)erty in them is acquired by the next occupant; the 
instinct of returning is held to be lost when the habit of returning is 
discontinued. 

[From Von Savigny on Possession in t)ie Civil Law, compiled by Kelleher.] 

With resi>ect to the possession of animals these rules are to be ap- 
plied thus: 

First. Tame animals are possessed like all other movables, i. e., the 
possession of them ceases when they can not be found. Second. Wild 
animals are only possessed so long as some s])ecial disposition (oustmlia) 
exists which enables us actually to get them into our power. It is not 
every custodia, therefore, which is sufficient; \vhoever, for instance, keeps 
wild animals in a i)ark, or fish in a lake, has undoubtedly done some- 
thing to secure them, but it does not depend on his mere will, but on a 
variety of accidents whether he can actually catch them when he 
wishes, consequently, possession is not here retained ; quite otherwise 
with fish kept in a stew, or animals in a yard, because then they may be 
(;anglit at any moment (lib. 3, sees. 14, 15, de poss). Third. Wild beasts, 
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tamed artificially, are likened to domesticated animals so lon^i^ as they 
retain the habit of returning to the spot where their iK)sse8sor keeps 
them (donee animum, i. e., consueiudinem^ revertendi habent). 

fFrom Pnffendorf, Law of Nature and Nations, lib. in, cap. 1, sec. 3.] 

Although a loss seems to refer proi>erly to property, yet by us it will 
he generally accepted as embraeing all injury that relates to the bo<ly, 
fame and modesty of man. So it signifies every injury-, corruption, 
dhninution or removal of that which is ours, or interception of that, 
which in perfect justice we ought to have; whether given by nature or 
conceded by an antecedent human act or law; or, finally, the omission 
or denial of a claim which another may have upon us by actual obliga- 
tion. To this tends the 13th Declamation of Quintilian, where he 
plainly shows that one had inflicted a loss who poisoned the fiowers of 
his own garden whereby his neighbor's bees perishe<l. Yet the con- 
vincing reasim consists in this: Since all agree that bees are a wander- 
ing kind of animate life, and because they can in no way be accus- 
tomed to take their food from a given place; therefore, whenever there 
is a right of taking them, there also, it is understood, is laid a gen- 
eral injunction to be observed by all neighbors, to permit bees to wander 
everywhere without hindrance from anyone. 

[From Bracton, lib. u, cap. 1.] • 

The dominion over things by natural right or by the right of natioift 
is acquired in various ways. In the first x)la<;e, through the first taking 
of those things which belong to no person, and which now belong to the 
King by civil right, and are not common as of olden time, such, for tn- 
Btance, as wild beasts, birds, and fish, and all animals which are born on 
the earth, or in the sea, or in the sky, or in the air; wherevei- they may 
be captured and wherever they shall have been captured, they begin to 
be mine beeause they are coerced under my keeping, and by the same 
reason, if they escape from my keeping, and recover their natural 
liberty they cease to be mine, and again belong to the first taker. But 
they recover their natural liberty, then, when they have either escaped 
from my sight in the free air, and are no longer in my keeping, or when 
they are within my sight under such circumstances, that it is impossi- 
ble for me to overtake them. 

Occupation also comprises fishing, hunting, and capturing; pursuit 
alone does not make a thing mine, for althougli I have wounded a wild 
beast so that it may be captured, nevertheless it is not mine unless I 
capture it. On the ccmtrary it will belong to him who first takes it, 
for many things usually hapi>en to prevent the <*ai)turing it. * Likewise, 
if a wild boar falls into a net which I havt* spread for hunting, and I 
have carried it off, having with nnich exertion extracted it from the 
net, it will be mine, if it shall have come into my power, unless custom 
or privilege rules to the contrary. Occupation also includes shutting 
up, a43 in the case of bees, which are wild by nature, for if they should 
have settled on my tree they would not be any the more mine, until I 
have shut them up in a hive, than birds which have made a nest in my 
tree, and therefore if another person shall shut them up, he will have 
the dominion over them. A swarm, also, which has flown away out of 
my hive, is so long understood to be mine as long as it is in my sight, 
and the overtaking of it is not impossible, otherwise they belong to the 
first taker; but if a person shall capture them, he docs not make them 
his own if he shall know that they are another's, but he commits a theft 
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unless he lias the intention to restore them. And these things are true, 
unless sometimes from custom in some parts the practice is otherwise. 
What has been said above applies to animals which have remained 
at all times wild; and if wild animals have been tamed, and they by 
habit go out and return, fly away, and fly back, such as deer, swans, 
seafowls, and doves, and such like, another rule has been approved, 
that they are so long considered as ours as long as they have the dis- 
position to return ; for if they have no disposition to return they cease 
to be ours. But they seem to cease to have the disposition to return 
when they have abandoned the habit of returning; and the same is said 
of fowls and geese which have become wild after being tamed. But a 
third rule has been approved in the case of domestic animals, that al- 
though tame geese and fowls have escaped out of my sight, neverthe- 
less, in whatever place they may be, they are understood to be mine, 
and he commits a theft who retains them with the intention of making 
gain with them. This kind of occupation also takes place in the case 
of those things which are captured from the enemy, as, for instance, if 
free men have been reduced into slavery and shall escape from our 
power they recover their former state. Likewise the same species of 
occupation has a place in the case of those things which are common, 
as in the case of the sea and the seashore, in the case of stones and 
gems and other things found on the seashore. The same rule applies 
to islands which spring up in the sea and to things left derelict, unless 
there is a custom to the contrary in favor of the public treasury. 

[From Bowyer, Modem Civil Law, page 72.] 

Wild animals, therefore, and birds, and flsh, and all animals that are 
produced in the sea, the heavens, and the earth, become the property, 
by natural law, of whoever takes possession of them. The reason of 
this is, that whatever is the property of no man becomes, by natural 
reason, the property of whoever occupies it. 

It is the same whether the animals or birds be caught on the prem- 
ises of the catcher or on those of another. But if any one enters the 
land of another to sport or hunt, lie may be warned oft* by the owner 
of the land. When you have caught any of these animals it remains 
yours so long as it is under the restraint of your custody. But as soon 
as it has escaped from your keeping and has restored itself to natural 
liberty, it ceases to be yours, and again becomes the property of who- 
ever occupies it. The animal is understood to recover its natural lib- 
erty when it has vanished from ycmr sight, or is before your eyes under 
such circumstances that pursuit would be difficult. 

Here we find the celebrated maxim of Gajus: Quod nullius ent^ id ra- 
tione nattirali occupanti conceditur. It is iounded on the following 
doctrine: Oranting the institution of the rights of property among 
mankind, those thiogs are eacth man's property which no other man has 
a right to take from him. Now, no one has a right to t]i .t which is res 
nulUm; consequently, whoever possesses rem nulliua possesses that 
which no one has a right to take from him. It is therefore his property. 

But this general right of acquiring things by occupancy is subject to 
an important qualification, (irotius justly argues tliat it is not an ab- 
solute right, for though it is indeed founded on natural law, it is mat- 
ter of i)ermis8ive law, and not one whicW requires that full liberty 
should be left to men to avail themselves of it, sinc(»su<*h liberty is un- 
necessary i:i many cases for the welfare of mankind, and may even, as 
Blackstoue observes, be prejudicial to the peace of society if it be not 
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limited by positive law. Barbeyrac also argues that wliere a country is 
tiiken possession of by a body of men, it becomes the proi)erty of that 
body or of the person who represents them, and that therefore the right 
of the individual members t-o take possession of portions of it or any of ^ 
the things therein contained, may be restricted or taken away, accord- ^ 
irg as the welfare of the community may demand. These principles 
are applicable to the wliole jurisprudence of acquisition by occupancy. 

The acquisition of things tangible must be made carpore et animp — 
that is to say, by an outward act signifying an intention to possess. 
The necessity of an outward act to commence holding a thing in do- 
minion is founded on the principle that a will or intention cannot have 
legal effect without an outward act declaring that intention, and on 
the other hand no man can be said to have the dominion over a thing 
which he has no intention of possessing as his. Thus a man can not 
deprive others of their right to take possession of vacant property by 
merely considering it as his, without actually appropriating it to him- 
self; and if he possesses it without any will of appropriating it to him- 
self it can not be held to have ceased to be res nuUius. 

The intention to possess is to be i)re8umed wherever the outward act 
shows such an intention, for that is to be presumed which is most 
probable. 

The outward act or possession need not. however, be manual, for any 
species of possession, or, as the ancients expressed it, eustodiay is a 
sufficient appropriation. 

The general principle respecting the acquisition of animals ferte 
naturce is, that it is absurd to hold anything to be a man's ])roperty 
which is entirely out of his x)ower. But Grotius limits the })])]>li(*a1ion 
of that principle to the acquisition of things, and therefore justly dis- 
sents from the doctrine of Gajus given above, that the animal becomes 
again res nullius immediately on recovering its liberty, if it be difficult 
for the first occupant to retake it. He argues that wlien a thing has 
become the property of any one, whether it be afterwards taken from 
him by the act of man, or whether he lose it from a natural cause, 
he does not necessarily lose his right to it together with the i>ossession ; 
but that it is reasonable to presume that the proprietor of a wild ani- 
mal must have renounced his right to it when the animal is gone 
beyond the hope of recovery and where it could not be identified. He, 
therefore, argues that the right of ownersliip to a wild animal may be 
rendered lasting, notwithstanding its iiight, by a mark or other artifi- 
cial sign by which the creature may be recognized. 

With regard to fish, Voet argues that when they are included within 
artificial boundaries they are private property, but that when they are 
in a lake or other large piece of natural water, though the proprietor 
of the land may have a right of fishery there, yet the fisli are in their 
natural state of liberty, and consequently they can not be his property 
until he has brought them within his power by catching them. 

It was disputed among the ancient Roman jurisconsulti whether a 
wild animal becomes immediately the property of whoever wounds it 
so that it can be secured, or whether it becomes the property of him 
only who actually secures it. And Justinian confirmed the latter 
opinion, because many circumstances might occur to prevent the 
wounded animal being taken by him wlio wounded it. 

Bees, also, are of a wild nature, and, therefore, they no more becom(^ 
the property of the owner of the soil by swarming in his trees than do the 
birds which build in them ; and they are not his unless he inclose them in 
a hive. Consequently, whoever hives them makes them his own. And 
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while tliey are wild any one may ent off tlie honeycombs, thon^h the 
owner of the land may i)revent this by warning off trespassers. And 
a swarm tlying from a hive belongs to the owner of the hive so long as 
it is within his sight, but otherwise it is the proi>erty of whoever takes 
possession of it. 

With regard t4> creatures which have the habit of going and return- 
ing, such as pigeons, they remain the property of those to whom they 
belong so long as they retain the anitnuM revertendi or disposition to 
return. But when they lose that disposition they become the property 
of whomsoever secures them. And they must be held to have lost the 
animus revertendi as soon as they have lost the habit ot returning. 
Such are the doctrines of the Koman law, which are conformable to the 
English law, with the qualification of Grotius, which is applicable to 
the case of all animals /erfp naturw^ that is to say, that a mark or 
collar ))reveuts the rights of the proprietor of a wild animal being ex- 
tinguished by its escape from his sight and pursuit. 

[From Cooper's Justinian (lib. u, tit. 1, sees. 11 et #09).] 

Sec. 11. Be Behus Singulorum. — There are various means by which 
things become private property. Of some we obtain dominion by the 
law of nature, which (as we have already observed) is also called the 
law of nations; of others, by the civil law. But it will be most con- 
venient to begin from the more ancient law; that law, which nature 
established at the birth of mankind; for civil laws could then only 
begin to exist when cities began to be built, magistracies to be created, 
and laws to be written. 

Sec. lli. 1>€ Occupatione Ferarum. — Wild beasts, birds, fish and all 
animals, bred either in the sea, the air, or uimn the earth, so soon as 
they are taken, become by the law of nations, the ])roperty of the captor; 
for natural rciison gives to the first occui>aut, that which had no 
previous owner; and it is not material whether the man takes wild 
beasts or birds upon his own, or il]>on the ground of another; although 
whoever hath entered into the ground of another for the sake of hunting 
or fowling, might have been i)rohibiteil by the proprietor, if he had 
foreseen the intent. Whatever of this kind you take, is regarded as 
your property while it remains under your coercion ; but when it hath 
escaped your custody, and recovere<l its natural liberty, it ceases to be 
yours and becomes the projierty of the first who seizes it. It is under- 
st^KKl to have recovered its natural liberty, if it hath escaped your 
sight; or although not out of sight, yet if it can not be pursued and 
retaken without great difficulty. 

Sec. 13. 7>e Vvbieratione, — It hath been questioned, whether a wild 
beast belongs to him, by whom it hath been so wounded, that it may be 
taken. And, in the opinion of some, it doth so, as long as he pursues 
it; but, if he quits the pursuit, it ceases to be his, and again becomes 
the right of the first occupant. Others have thought that proi)erty in 
a wild beast must attach to the actual taking it. We confirm this 
latter opinion; because many accidents hap]>eii, which prevent the 
cai>ture. 

Sec. 14. VeApihus. — BeesalsoJire wild by nature; therefore, although 
they swarm upon your tree, they are not reputed, until they are 
hived by you, to be more your ])ro]HTty than the birds which have 
nest^ there; so, if any other ]>erson inclose them in a hive, he becomes 
their pro]>rietor. Their lioncyconibs also, if any, become the i)roi»erty 
of him who takes them; but clearly, if you observe any person entering 
into your ground, the object untouched, you may justly hinder him. A 
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swarm which hath flown from yoar hive is still reputed to continue 
yours as long as it is in sight and may easily be pursneiU but« in any 
other ease it will become the pro]>erty of the oe4*up«int. 

Sec. 15. De ParonibMs^ et Columbis^ et CateriJt AHimalibits Manswe- 
faetis. — ^Peacocks and pigeons are also naturally wild : nor is it any 
objection that after every flight, it is their custom to return: for bet^s 
that are natarally wild do so too. Some have had deer so tame that 
they woald go to the woods and return at regular ])eriods: yet no one 
denies but that deer are wild by nature. But. witli resi^ect to animals, 
which go and retom customarily, the rule is, that they are consideretl 
yours, as long as they retain an inclination to return: but, if this 
ceases, they cease tii be yours: and will again become the property of 
those who take them. 

[The Case of Swmns. (7 Coke, 15 b.)] 

It was decided that a prescription to have all wild swans which are 
fer(e nat^rfF^ and not marked, building their nests, bi*eeiling, frequent- 
ing within a particular creek, is not gtKMl. For ^* the prescription was 
insufficient, for the effect of the prescription is to have all wild swans, 
which are/irrr na/irrrr, within the said creek. And surh prescription 
for a warren would be insufticient, as, for example, to have all part- 
ridges ni^ifieaMteM gigneutt^^ and frei|uentiug within his manor. Hut 
he ought to say to have free warren of them within his manor: he can 
not have them jure pririUgii but so long as they are within the pla<*e. 
But it was resolved that if the defendants had alleged that within the 
said creek there had been time out of mind a game of wild swans not 
marke<i, building and breeding: and then had presiiibed, that such 
abbot and all his predecessors had used at all times to have and to take 
to their use some of the said game of wild swans and their eignets 
within the said creek, it had been good: for all those swans are n»yal 
fowls, yet in such manner a man may prescribe in them; for that may 
have a lawful beginning by the King's grant. For in the 3(Hh Edwanl 
III the King granteil to C. W. all wild swans unmarked between Ox 
ford and London for seven years. A like grant was made of wild swans 
unmarked in the County oV Cambridge t4> Hereford. K. T. G., by which 
it appears that the King may grant wild swans unmarked; and by 
conse<|uence a man may prescril^e in them in a certain place bec'ause it 
may have a lawful 1 beginning. And a man may prescribe to have a 
royal ifish within his manor as it is held in .'iOth Edward III,i^, for the 
reason aforesaid and yet without prescription tliey do belong to the 
King by bis prerogative." 

In the same case it was said that there are three manner of proi>erty 
rights; property absolute, pro^jerty qualified, property possess<)ry. 
Property qualitted and possessory a man may have in those animals 
which are/erfl' natura^^ and to such projM*rty a man may attain by two 
ways: by industry, or by ratione impotent i(v et loci. By industry as by 
taking them or by making them manttueta or domefttica. But in those 
which SLve/ene naturce and by industry are made tame a man hath but 
a qualified property in them, namely, so long as they remain tame, for 
if they do attain to their natural liberty and \\'ii\e^ not animm revertendi^ 
the property is lost. Ratione impotentiw et Im^ias if a man has young 
goshawks or the like which are ferfje naturae and they build in my land, 
I have x>ossessory property in them, for if one t;ikestlieni when they can 
notfly the owner of the soil shall have an action of trcsi)ass. Hut when a 
man hath savage beasts ratione pricilegiij as by reason of a park, warren 

14749 8 
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&(\, he hath not any property in the deer, or conies, or pheasants, there- 
fore in his action he shall not say sunsj for he hath no proi>erty in them 
and they do belong to him for his game and pleasure so long as they 
remain in the privileged place. 

It was resolved that all white swans not marked, which have gained 
their natural liberty, and are swimming in an open and common river, 
might be seized to the King's use by his prerogative, because VolatUia 
(qu(e 9unt fertp nalHr(t) alia sunt regalia, aiia eommunia; • • • as 
a swan is a royal fowl; and all those, the proi>erty whereof is not 
known, do belong to the King by his prerogative; and so whales, and 
sturgeons, are royal fish, and belong to the King by his prerogative. 
• • • But it was resolved also that the subject might have prop- 
erty in white swans not marked, as some may have swans not mark^ 
in his private waters, the propei*ty of which belongs to him and not 
to the King; and if they escape out of his private waters into an 
open and common river, he may bring them back and take them again. 
And therewith agreeth Bracton (lib. 2, c. 1, fol. 9): 8i auUm ani 
malia fera facta fuerint mansueta^ et ex consuetudine eunt et redeunt^ 
volant et rerolani, (ut sunt cerrij cigni, parones, et columlnej et hujus- 
modi) eousque nostra intelligantur quamdiu habuerint animum rererteudu 
But if tliey have gained their natural liberty, and are swimming in 
open and common rivers, the King's officer may seize them in the open 
and common river for the King; for one white swan without such pur- 
suit as aforesaid can not be known from another; and when the prop- 
erty of a swan can not be known, the same being of its nature a fowl 
royal, doth belong to the King; and in this case the book of 7 H, 6, 27, b, 
was vouched, where Sir John Tiptoft brought an action of trespass for 
wrongful taking of his swans; the defendant pleaded that he was seized 
of the lordship of S, within which lordship all those whose estate he 
hath in the said lordship had had time out of mind all estrays being 
within the same manor; and we say, that the said swans were estraying 
at the time in the place where, eic.^ and we as landlonls did seize and 
make proc*lamations in fairs and markets: and so soon as we had notice 
that they were your swans, we delivered them to you at such a place. 

The plaintiff replied that he was seized of the manor of B, joining 
to the lordship of S, and we say, that we and our ancestors, and all 
those, etc., have used time out of mind to have swans swimming 
through all the lordship of S, and we say, that long time before the 
taking we put them in there, and gave notice of them to the defnidant 
that they were our swans, and prayed his damages. And the opinion 
of Strange there was well approved by the court, that the replication 
was good ; for when the plaintiff may lawfully put his swans there, 
they cannot be CvStrays, no more than the cattle of any one can be 
estrays in such place wiere they ought to have common; because they 
are there where the owner hath an interest to put them, and in which 
place they may be without negligence or laches of the owner. Out of 
which case these points were observed concerning swans. 

1. That every one who hath swans within his manor — that is to ssiy, 
within his private waters — hath a property in them, for the writ of 
trespass was of wrongful taking his swans, scil. Quare cignos suasj etc. 

2. That one may prescribe to have a game of swans within his manor, 
as well as a warren or park. 

3. That he who hath such a game of swans may prescribe that his 
swans may swim within the manor of another. 

4. That a swan may l>e an estray, and so can not any other fowl, as I 
have read in any book« 
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[Child tj. GreenhUl (3 Croke, 553).] 

Trespass for entering and breaking plain tiii''s close and fishing and 
taking fish in his eteveial fishery. Contended for the defendant that he 
could not say "his" fishes, for he hath not any property in the fish 
antil he takes them and has them in his possession. Attorneys for 
plaintiff maintained that they were in his several fishery, and that he 
might say "his" fishes, for there was not any other that might take 
them, and all the court was of that opinion. 

[Keeble r. Hickeringilly 11 East's, 574.] 

Action upon the case. Plaintift' declares that he was, November 
8, in the second year of the Queen, lawfully possessed of a close 
of laud called Minott's Meadow, et de quodam vivario vocaio^ a decoy 
pond, to which divers wild fowl used to resort and come; and the plain- 
tift' had, at his own costs and charges, prepared and procured divers 
decoy ducks, nets, machines, and other engines for the decoying and 
taking of the wild fowl, and enjoyed the benefit in taking them ; the 
defendant, knowing which, and intending to damnify the plaintift' in 
his vivary, and to IVight and drive away the wild fowl used to resort 
thither, and deprive him of his profit, did on the 8th of iN^ovember, re- 
sort to the head of the said pond and vivary, and did discharge six 
^ns laden with gunpowder, and with the noise and stink of the gun- 
3K)wder did drive away the wild fowl then being in the pond; and on the 
11th and 12th days of November the defendant, with design to damnify 
the plaintiff J and fright away the wild fowlj did place himself with a gun 
mear the vivary, and there did discharge the said gun several times 
that was then charged with the gunpowder against the said decoy 
3)ond, whereby the wild fowl were frighted away, and did forsake the 
«aid pond. IJpon not guilty pleaded, a verdict was found for the 
]>laintiff and £20 damages. 

Holt, 0. J. : I am of opinion that this action doth lie. It seems to be 
xew in its instance, but is not new in the reason or principle of it. For, 
^'st, this using or making a decoy is lawful; secondly, this employ- 
:inent of his ground to that use is profitable to the plaintiff, as is the 
skill and management of that employment. As to the first, every man 
tihat hath a property may employ it for his pleasure and profit, as for 
alluring and procuring decoy ducks to come to his pond. To learn the 
txade of seducing other ducks to come there in order to be taken is not 
prohibited either by the law of the land or the moral law; but it is as 
lawful to use art to seduce them, to catch them, and destroy them for 
the use of mankind, as to kill and destroy wild fowl or tame cattle. Then 
iirhen a man useth his art or his skill to take them to sell and dispose of 
toT his profit, this is his trade; and he that hinders another in his trade 
or livehhood is liable to an action for so hindering him. 

• •••••• 

And when we do know that of long time in the kingdom these arti- 
:6cial contrivances of decoy ponds and decoy ducks have been used for 
enticing into these ponds wild fowl in order to be taken for the profit 
of th^ owner of the i)ond, who is at the expense of servants, engines, 
Hnd ofher management, whereby the markets of tke nation may be 
Comished, there is great reason to give encouragement thereunto; that 
the people who are so instrumental by their skill and industry so to 
furnish the markets should rea]) the benefits and have their action. 
But, in short, that which is the true reason is that this action is not 
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brouirht to recover damage for tlie loss of the fowl, but for the dis- 
torbance. 

In the report of this same case in the 11th Modem, 75, Lord Chief 
Justice Holt says: ^^ Snppose the defendant had shot in his own ground; 
if he had occasion to shoot it would be one thing, but to shoot on pur- 
pose to damage the plaintiff is another thing and a wrong.'' It should 
seem to be as if he fired for the pur}K>se of disturbing the wild fowl in 
his neighbor's decoy, that he might take the chance of benefiting him- 
self by shooting them on the wing in conse(|uence of such disturbance. 

[Amory r. Flyn (10 John., 102).] 

In error^ on certiorari^ from a justice's court. Amory brought an 
action of trover against Flyn before the justice for two geese. There 
was a trial by jurj'. The plaintiff provetl a demand of the geese and a 
refusal by the defendant unless the plaintiff would first pay 25 cents 
for liquor furnished to two men, who had eaught the gee^^e and pledged 
them to the defendant for it. The geese were of the wild kind, but 
were so tame as to eat out of the hand. They had strayed away twice 
before, and did not return until brought back. The plaintiff proved 
proi>erty in them, and that after the geese had left his premises the son 
of the defendant was seen imrsuing them with dogs, and was informed 
that they belonged to the plaintift*. The jury found a verdict for the 
defendant, on which the justice gave judgment. 

Per Curiam: The geese ought to have been considered as reclaimed 
so as to be the subject of pro|>erty. Their identity was ascertained ; they 
were tame and gentle, and had lost the power or dis))osition to fly 
away. Tliey had been frightened and chased by the defendant's son, 
with the knowledge that they belonged to the plaintiff, and the case 
afibnls no color for the inference that the geese had regained their 
natural liberty as wild fowl, and that the proi)erty in them had ceased. 
The defendant did not consider them in that light, for he held them in 
consequence of the lien which he supposed he had acquired by the 
pledge. This claim was not well founded, for he showed no right in 
the persons who pawned them for the liquor so to pawn them, and he 
took them at his peril. Here was clearly an invasion of private right. 
If the person who took the gee^e, or who had kept them, had been put 
to necessary expense in sec»uring them, such expense ought to have 
been refunded; but no such expense was shown or pretended, and to 
sanction such a )>awn as this would lead to abuse and fraud. 

A person who takes up an estray can not levy a tax upon it but by 
wav of amends of indeninitv. This is the doctrine of the common law, 
(1 Roll. Abr., 87JK c. 5; Xoy's Rep., 144; Salk., 686), and the Roman 
lawyers equally denied to the finder of any lost property a reward for 
finding it wow prohe petal aliquid, says the Digest (Dig. 47, 2, 43, 9). 
And, indeed, the civil law (ibid. s. 4) considered it as a theft to convert 
to one's use, animo lucrandi, property found, without endeavors to find 
the owners, or witlumt intention to restore it. But theft was not 
always considered, in that law, in the very odious sense of our com- 
mon law; for as to the class of thefts denominated thetYs not mantfestj 
and of which this was one, that law provided only a civil remedy of 
double damages. A. Gellius (Noct. Alt. lib. 11, c. 18), who cites the 
very i»assage in the civil law which declares such conduct theft, gives 
that api>ellation to many acts which our law does, and ought to regard 
as trespasses merely ; such, for instance, as ouster of possession of 
laud. Rut, taking the civil law in the milder sense, it sufficiently 
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shows what was considered, in the wisdom of tlie ancients, as ri^ht 
and duty, in this case. The practice of mankind is apt to be too lax 
on this subject; and, when occasion offers, courts ouglit to lay down 
and enforce the just and benevolent lesson of morality and law. 

The verdict, in this case, being against law and evidence, can not be 
supported. Judgment reversed. 

[Goflf r». KUts (15 Wend., 550).] 

"The owner of bees which have been reclaimed, may bring an action 
of trespass against a person who cuts down a tree into which the bees 
have entered on the soil of another j destroys the bees and takes the 
honey. 

"Where bees takes up their abode in a tree, they belong to tlxejotcner 
of the soil, if they are unreclaimed, but if they have been reclmmed, and 
their owner is able to identify his property, they do not belong to the 
owner of the soil, but to him who had the former possession, although 
he can not enter upon the lands of the other to retake them without sub- 
jecting himself to an action of trespass.'' 

Error from the Madison common x^leas. Kilts sued Goff in a justice's 
court in trespass for taking and destroying a swarm of bees, and the 
honey made by them. The swarm lefttlie hive of the plaintiff', flew ott 
and went into a tree on the lands of the Lenox Iron Company. The 
phiintiif kept the bees in sight, followed them, and marked the tree 
into which they entered, i wo months afterwards the tree was cut 
down, the bees killed, and the honey found in the tree taken by the 
det(Bndaut and others. The plaintilf recovered judgment, which was 
affirmed by the Madison common pleas. The defendant sued out a 
writ of error. 

By the court. Nelson, J. : Animals ferce naturce, when reclaimed by 
the art and jwwer of man, are the subject of a qualified property; if 
they return to their natural liberty and wildness, without the animns 
revertendij it ceases. During the existence of the qualified property, 
it is under the protecticm of the law the same as any other i^roperty, 
and every invasion of it is redressed in the same manner. Bees are 
fercB naturaSj but when hived and reclaimed, a person may have a quali- 
fied proi)erty in them by th(» law of nature, as well as the civil hnv. 
Occupation, that is hiving or inclosing them, gives property in them. 
They are now a common species of i)roperty, and an article of trade, 
and the wildness of their nature, by experience and practice, has becouie 
essentially subjected to the art and power of man. An unreclaimed 
swarm, like all other wild animals, belongs to the first occupant- — in 
other wdrds, to th(», person who first hives them; but if the swarm fly 
from the hive of another, his qualified property cxintiiiues so long as he 
can keep them in sight, and x)ossesses the power to pursue them. Un- 
der these circumstances, no one else is entitled to take them. (2 Bhick. 
Comm., 393; 2 Kent's Comm., 394.) 

The question here is not between the owner of the soil ui)Oii which 
the tree stood that included the swarm, and the owncT of the bees; as 
to him, the owner of the bees would not be able to regain his ])ro])erty, 
or the fruits of it, witliout being guilty of trespass; but it by no means 
follows, from tliis predicament, that the right to the enjoyment of the 
property is lost; that the bees therefore become again /rret' naturw and 
belong to the first occupant. If a domestic or tame animal of one imt- 
8ou shcmld stray to the inclosure of another, the owner could not follow 
and retake it without being liable for a trespass. The absolute right 
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of property, notwitbatanding, would still continue in him. Of tliia 
there can be no doubt. So in respect to the qualified property in the 
bees. If it continued in the owner after they hived themselves and 
abode in the hollow tree, as this qualified interest is under the same 
protection of law as if absolute, the like remedy existed in case of an 
invasion of it. It can not, I think, be doubted that if the property in 
tbe swarm continues wliile within sight of the owner — in other words, 
while he can distinguish and identify it in the air — that it equally be- 
longs to him if it settles upon a branch or in tbe trunk of a tree, and 
remains there under his observation and charge. If a stranger has no 
right to take the swarm in the former case, and of which there seems 
no question, he ought not to be permitted to take it in the latter, when 
it is more confined and within the control of the occupant. 

It is said the owner of the soil is entitled to the tree and all within it. 
This may be tnie, so far as respects an unreclaimed swarm. While it 
remains there in that condition, it may, like birds or other game, (game 
laws out of the question) belong to the owner or occupant of the forest, 
ratione soli. According to the law of nature, where prior occupancy 
alone gave right, the individual who first hived the swarm would be 
entitled to the property in it; but since the institution of civil society, 
and the regulation of the right of property by its positive laws, the 
forest as well as the cultivated field, belong exclusively to the owner, 
who has accpiired a title to it under those laws. The natural right to 
the enjoyment of the sport of hunting and fowling, wherever animals 
ferce naturcc could be found, has given way, in the progress of society, 
to the establishment of rights of property better defined and of a more 
durable character. Hence no one has a right to invade the enclosure 
of another for this purpose. He would be a trespasser, and as such 
liable for the game taken. An exception may exist in the case of nox- 
ious animals, destructi ve in their nature. Mr. J ustice Blackstone says : 
If a man starts game in another's private grounds, and kills it there, 
the property belongs to him in whose ground it is killed, because it was 
started there, the property arising ratione soli. (2 Black. Com., 419.) 
But if animals fercc naturw that have been reclaimed, and a qualified 
l)roperty obtained in them, escape into the private grounds of another 
in a way that does not restore them to their natural condition, a dif- 
ferent rule obviously api)lies. They are then not exposed to become 
the pro])erty of the first occupant. The right of the owner continues, 
and though he can not pursue and take them without being liable for 
a trespass, still this difiiculty should not operate as an abandonment of 
the animals to their former liberty. 

The rights of both parties should be regarded and reconciled, as far 
as is consistent with a reasonable protection of each. The case of 
Heermanc^ vs. Veruay (G Johns. E., 5), and Blake vs. Jerome (14 id.j 
4()6), are authorities for saying, if any were wanted, that the inability 
of the owner of a personal chattel to retake it while on the premises 
of another, without committing a trespass, does not impair his legal 
int/crest in the i)r()perty. It only embarrasses the use or enjoyment of 
it. The owner of the soil, therefore, acquiring no right to the property 
in the bees, the defendant below can not protect himself by showing it 
out of the plaintitt* in that way. It still continues in him, and draws 
after it the possessi(m sufficient to maintain this action against a third 
person, who invades it by virtue of no other claim than that derived 
from the law <ff nature. This case is distinguishable from the cases of 
Gillett vs. M!is(m (7 Johns, li., 10), and Ferguson vs. Miller (1 Cowen, 
243). The fii'st X)reseuted a question between the tinder and a person 
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interested in tlie soil; the other betw(»on two ju^rsons, ejich claiming 
a8 the first finder. The plaintitt* in the last (lase, though t\\o first 
finder, had not iu-quired a qualified property in the swarm, according 
to the hiw of prior occupancy. The defendant had. Besides, the 
swarm being unreclaimed fn)m their natural liberty while in the tree, 
belonged to the owner of the soil natione soli. For these reasons I am 
of opinion that the judgment of the couit below should be afiirmed. 
Judgment affirmed. 

[The opinion of Harnn Wilde in Bladen r. Higgs (12 0. B. N. S., 512).J 

I wish to add a few words, as I think the doctrine of animals /er<e 
natur(F has in moilern times been sometimes pushed too far. It has 
been urged in this case that an aninial ferce naturce could not be the 
8abiec*t of individual pr(»perty. Hut this is not so; for the ccmimon 
law affirmed a right of pro[)erty in animals ♦^ven though they were /f?rcc 
natnra:: if they were restrained either by habit or in<*losure within 
the lands of the owner. We have the authority of i^nl Coke's Re- 
ix>rt« for this right in respect of wikl animals^ such as hawks, deer, and 
game, if re<«.laimed, or swans or fish, if keptm a private moat or pond, 
or doves in a dove cote. But the right of property is not absohite; 
for, if such de«r, game, ete., attain their wild condition again, the 
pro)>erty in them is said to be lost. 

The principle of the common law seems, therefore, to be a very rea- 
sonable one, for in cases where either their own induced habits or the 
confinement imposed by man have brought about in tin* existence of 
wild animals the chanu*t«r of fixed abode in a particular locahty, the 
law does not refuse t<^ rw'ognize in the owner of the land which sus- 
tained them a proi>erty coextensive with that state of things. When 
these principles were applied to a cMmntry of few inclosun^s, as in old 
times, the cases of property in game would be few; but the inclosures 
and habits of m<Kiern times have worked a gre^t change in the char- 
aetei of game in respeitt to its wilduess and wandering nature; and 
there is a vast quantity of game in this country which never stirs from 
the inclosed property of the proprietor by whose care it is raised and 
on whose land it is maintained. 

It is, I think, now too late for the courts of law to meet this change 
of circumstances by declaring a property in live game; but if the h»g- 
islature should interfere, as was suggested in argument, by giving to 
the owner of lands a property in game, either absolute or qualified, so 
long as it remained on bis land, it would only be acting in the spirit 
and policy of the common law. 

Mellor, J., concurred. Judgment affirmed. 

[Morgan and another, Executors of John, Earl of Abergavenny, deceased, r. William, 

Earl of Abergavenny (8 C. B., 768).] 

This was an action of trover. • • • The d(»fendant pleaded, first, 
not guilty, except as to the said causes of acti(m as to twelve bucks, 
one stag, eight does, and four fawns, parcel of the said bucks, stags, 
does, and fawns, respe<'-tively, in the declaration mentioned; secoiidly, 
that, except as aforesaid, the said John, Earl of Abergavenny, in his 
lifetime was not ])Ossessed, neither were the i>laintifi's, as executors as 
aforesaid, after the death of the said John, Earl of Abergavenny, ]>os- 
sessed, of the said deer or other animals in the declaration mentioned, 
or any of them, as of his or their own property, respectively; thirdly, 
that, except as afor^^said, the said d<*er and other arn'mals in the declara- 
tion mentioned were not, nor was any of them, captured and reclaimed 
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<roni tlieir natural and wild state, or tamed or kept confineil or indosed ; 
fourtlily, payment of £85 into court in re8i)ect of the excepted bucks, 
stags, does, and fawns. 

Tlie plain lift's joined issue on the first three pleas and took the £S5 
out of court in satisfaoti(m|?ro fant4). 

The cause was tried before Coltmmi, J. and a special jury at the sit- 
tings at Westminster, after Hilary term, 1S47. 

The action was bnmght to recover the value of the deer which were 
in the park appertaining to Kridge Castle, in the County of Sussex, 
the principal rountry residence of the Earls of Aberg.ivenny, at the 
time of the decease of John, the late earl, on the 12th of April, 1815. 

The plaintiff's were liichard Morgan and Azaiiah EUwood, the exec- 
utors of the late earl, the defendant was his brother, who, the late earl 
having died a bachelor, succeeded to the title and to the family en- 
tailed estates. 

At the time of the late earl's death, the deer in Eridge Park con- 
sisted ot five hundred and foi'ty head of fallow deer, and one hundred 
head of red deer in what was called the Deer Park, twelve bucks in a 
l)lace called the New Park, and six stags and two bucks which were 
stalled for fatting. 

Eriilge Park was an ancient park, forming part of the ancient manor 
of Kotherfield — (tailed in Domesday Book iTeredfelle — which, it seems, 
was royal demesne of the fee of Odo, l^ishop of Baieux, bi-other of 
William the Con<iueror, and therefore held by the Saxon Earl Godwin. 
In Domesday Book it is thus described: 

"The land consists of twenty- six canicates in demesne, four carn- 
<;atesand fourteen villeins \nth six bordarers, having fourteen ploughs. 
There are four servi and wood sufticient to feed four score hogs. There 
is a park. In the time of King Edward the Confessor, it was worth 
£10; and afterwards £14; now £12; and, nevertheless, renders £30." 

The substance of the evidence given on the part of the plaintiff's was 
as follows: 

In modern times, Eridge Old Park has consisted of about 000 acres, 
a great ]M)rtion of which is of a rough, wild description, containing a 
considerable quantity of fern, brake, and gorse. The new park adjoin- 
ing consists of about 200 acres. Some additions were about forty years 
ago made ta the Old Park by the removal of portions of the ancient 
fences, and en^'ting jialing round the land so added. The deer usually 
had the range ot the Old Park, where they were attended by keepers 
and fed in the winter with hay, beans, and other food. The does were 
watched in the falling season, and the fawns marked as they were 
dropped, in order to ascertain their age and to lueserve the stock. At 
times, certain of the deer were selected from the herd an<l caught, with 
the assistantjc of lurches muzzled, or with their teeth drawn, and tume<l 
into an inclosuie in the new x»ark, or into pens or stalls for the purpose 
of fattening them for consum]>tion. or for sale to venison dealers. The 
ordinary mode of killing them was by shooting. There was a slaughter- 
house in the ])ark for pn»pariiig and dressing the carcasses. S(mie years 
since a great number oY dcei w(Me brought to Eri<lge from Penshurst 
and otliei places. Deer sometimes, though rarely, escaped from the 
park by lea[)ing over the fence. Some of them were described as being 
very tame, (Mmiing close to the kee])ers when called at feeding times. 
Witnesses were also <'alled to prove that of late years deer have been 
commonly bought and sold for profit like sheep or other animals kept 
for tlie food of man. • • • 

On the part of the defendant the conversion was admitted; but it 
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lM>un(laries could be ascertained by distinct n]ark87 telling them that 
the principal question was whether they found for the plaintiffs or for 
the defendant, the others being only incidental. 

The jury retired, and after a protracted absence returned into court, 
the judge having left; when, upon the associate askiirg them whether 
they found for the plaintiffs or the defendant, the foreman answered: 

" We tind, tirst, that it was originally a legal park, but that its 
boundaries have l>een altered and enlarged; secondly, we find that the 
deer have been reclaimed from their natural wild state. What the 
effect of that opinion is we are not lawyers enough to say." 

The associate declining to i-eceive their verdict in that form, the jury 
again retired, and after a short absence returned into court, the fore- 
man (addressing the asAo<'iate) saying: ^^ You may take it in the first 
instance as a verdict for the plaintiffs." The associate then asked, 
" Do you find that there was an ancient park, with the incidents of a 
legal park f " To which the foreman answer^, ^^ We find that it was 
originally a legal park, but that its boundaries have been altered and 
enlarged.'' Asvsociate: "Do you find that there was an ancient park, 
with the incidents of a legaf parkt" Foreman: ^' Yes." Associate: 
" Do yon find that there were distinct marks by which the boundaries 
could Ik* ascertained f " Foreman: " Yes, there were." 

The verdict was accordingly entered for the plaintiffs. 

Tal/ourdj Sergeant, in the following Easter term, obtained a rule nisi 
for a new trial, on the grounds, first, that there had been no complete 
finding by the jury, they not having distinctly answered the real ques- 
tion which was submitted to them, viz, whether the deer were wild or 
reclaimed ; secondly, that the learned judge misdirected the jury, in 
presenting the case to them as if the existence or nonexistence of 
Eridge Park, with all the legal incidents of a park, was a mere collateral 
question, whereas it was of the very essence of the inquiry (Co. Litt. 
8 a. ; The case of Swans; Davies v. Powell) ; thirdly, that there was no 
sufiicient eWdence to warrant the finding. 

Humphrey^ ChaHnell, Sergt., and BociU^ in Easter term, 1848, showed 
cause in sn])port of the verdict, and Talfourd and Byles, Terfts and 
Willes supi)orted the rule to show cause. 

Maule, J., now delivered the judgment of the court: 

This case was argued in Easter term, 1848, before Lord Chief Justice 
Wilde and my brothers Coltman and Cresswell and myself. In the 
absence of the LoM Chief Justice, I now proceed to pronounce the 
judgment, which has been prepared by him, and in substance assented 
to by us. 

This was an action of trover, brought to recover damages for the con- 
version of a number of deer. The declaration contained two counts. 
The first count stated that the testator, in his lifetime, was possessed 
of a certain number of bucks, does, and other descriptions of deer, being 
Ciiptured and reclaimed from their natural wild state and confined in 
the close of the testator, and that the plaintifl's, after his death, were 
possessed as executors, and that the defendants atterwards converted 
the deer, etc. The second count stated that the plaintifis, as executors, 
were possessed of the like quantity of deer, which the defendant had 
converted, to the damage of the plaintiffs. 

The defendant, except as to a certain number of bucks, does, and 
fawns, pleaded not guilty to the whole declaration; and, secondly, 
that the testator was not possessed, nor were the plaintifis, as his ex- 
ecutors, possessed, of the deer as alleged; thirdly, that except as to a 
certain number of bucks, does, and fawns, the deer alleged in the dec- 
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laration were not captured, reelaimed, and tamed, or kept confined in 
inclosed f?rounda, as alleged; lastly, as to the excei)ted bucks, does, and 
fawns, the defendant paid the sum of £85 into court. 

Issue was joined on these pleas. 

The cause was tried before the late Mr. Justice Coltman, at the sit- 
tings in Middlesex, after Hilary term, 1847, when the jury found a 
verdict for the plaintiffs upon the issues — testator possessed — ^i^laintiffs 
X>ossessed — and that the deer were tame and reclaimed. 

A rule nisi was afterwards obtsiined by the defendant in the follow- 
ing Easter term to show cause why there should not be a new trial 
upon the ground of misdirection, that there had been no suflficient ver- 
dict found by the jury, and that, if a sufficient verdict had been found, 
it was contrary to the evidence. 

Several questions arose upon the trial, — first, whether the land 
called Bridge Park, in the county of Sussex, was an ancient legal park; 
secondly, whether it continued to be a legal park, or whether it had 
become disparked by the addition of other lauds to the original park^ 
and by the removal, decay, or destruction of the fences, so as to destroy 
the evidence of the boundaries of such ancient park; and whether the 
deer kept in such park had been tamed and reclaimed. 

In support of the defendant's case various ancient documents were 
given in evidence to establish that the place in question was an ancient 
kgal park, and that from a very early period down to the time of the 
death of the testator there had always been a considerable herd of deer 
maintained in the park. And it was also proved that the place in 
question, consisting of upwards of 700 acres of land, was^ in many parts^ 
of a very wild and rough description. It also appeared by the evidence 
that certsiin lands had been added to the original park ; and there was 
some contrariety of evidence in regard to the state of the fences. 

It was also proved that a considerable quantity of deer had the 
range of the park ; and that some were tame, as it was called, and 
others wild. What in particular the witnesses meant by the distinc- 
tions of tame and wild was not explained; but it rather seemed that 
their meaning* was that some were less shy and timid than others. It 
appear^ that the deer very rarely escaped out of the boundaries; that 
they were attended by keepers, and were fed in the winter with hay, 
beans, and other food ; that a few years back a quantity of deer had 
been brought from some other place and turned into Bridge Park ; 
that the does were watched, and the fawns, as they dropped, were 
constantly m^irked, so that their age at a future time might be ascer- 
tained; that, at certain times, a number of deer were selected from 
the herd, caught with tlie assistance of dogs, and were put into cer- 
tain parts of the i)ark, which were then inclosed from the rest, of suffi- 
cient extent to depasture and give exercise to the selected deer, which 
were fattened and killed, either for consumption, or for sale to venison 
dealers; that the deer were usually killed by being shot; and that there 
was a regular establishment of slaughterhouses for preparing and 
dressing them for use. 

Such being the general effect of the evidence, the learned judge 
stated to the jury, that, by the general law, deer in a park \».ent to the 
heir at-law of the owner of the park; but that deer which were tame 
and reclaimed became personal property, and went by law to the personal 
representatives of the owner of them, and not to the heir of the owner 
of the i)ark in which they were kept. And the learned judge left it to 
the jury, whether the place in question was proved by the evidence to 
have been an ancient park, with the legal rights of a park, and told 
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thciii that, if it liad boon an ancient park, and the bonndaries could 
not now be aHceilained, tliaj the franchise might be forfeited in refer- 
ence to the <rrown, but that that would not aflect the question between the 
partieM rehitive to the deer, that question being whether the deer were 
tamed an<l reclaimed; which must be determined with reference to the 
state an<l <;ondition of the animals, the nature of the place where they 
were kej>t and the mode in which they had been treated: and the 
h'arned Judge stated in writing the questions to be answered by the 
jury, wliich yir<*ie, tirst, whether they found for the plaintifis, the exec- 
utors, or for tlie defendant, Lord Abergavenny; secondly, whether they 
found the place to be an ancient park, with the incidents of a legal 
park; thirdly, whether the boundaries could be ascertained by distinct 
marks. • 

Tiie jury answered, that they found the place to be an ancient park, 
with ail the incidents of a legal park; secondly, that the boundaries of 
the ani^ient park could be ascertained. And the jury expressed a wish 
to abstain from finding for either plaintiffs or defendant; but, ui>on 
being reijuired to do so, they found a verdict for the plaintiffs, and 
statiul that the animals had been originally wild, but had been re- 
claimed. 

Tiie rule came on for argument in Easter term, 1848; and it appeared, 
upon the discussion, that the objection that no sufficient verdict had 
been found by the jury, had been urged upon a misapprehension of what 
the jury had said. It was supposed that the jury had not found, in 
terms, for either ]>laintiffs or defendant, but meiely had answered the 
(piestions put to them: but it appeared, upon inc^uiry, that the jury 
had been re(piired to find a verdict for the plaintiffs or for the defend- 
ant, in addition to answering the cjuestions; and that they accordingly 
returned a verdict for the plaintiffs. 

The second objection was that the judge had misdirex'ted the jury; 
and it has been contended, in support of that objection, that the judge 
must be held to have misdirected the jury in having omitted to im- 
press sullicienf ly upon them the importjince of the fact of the deer being 
kept in an ancient legal park. 

Hut the judge did distinctly direct the attention of the jury to the 
fa<'t of the deer being in a legal park, if such should be their opinion 
of the place, as an important ingredient in the consideration of the 
question whether the deer were reclaimed or not when he directed them 
that the question whether the deer had been reclaimed must be de- 
termined by a consideration, among the other matters pointed out, of 
the nature and dimensions of the park in which they were confined; 
an<l we do not perceive any objectionable omission in the judge's direc- 
tion in this respect, unless the jury ought to have been directed that 
sm'h fact was conclusive to ih^gative the reclamation of the deer. 

It has not been, on the part of the defendant, contended, in terms, 
that <hH»r kept in a legal park can in no case be deemed to have been 
tanuMl or reclaimeiU although the argument seemed t4» bear that aspect; 
but the nmny cases to Ih» found in the books in which the question has 
been agitatinK in whom the pi^operty was of deer in a park. s<»em quite 
inc<insistent with such a jmsition; because in all such rases the argu- 
ments pnK»iHHletl uinm the distinct fact that the deer wen* in a park, 
that is, a lepil park: and the question was whether deer continued to 
Ih» wild animals, in which no property couhl be acquii^d. and which, 
theivtV»rt\ like other game and wild animals, lu'ing ui>on the laud, 
passtnl with the estate, or whether, by reason of their iHMug tamed and 
r^'hiiuuHl, a proiRU ty could be ai^quired in the diH.'r distinct from the 
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estate, althougli remaining in the park, and which would pass in like 
manner as other personal property. 

The general position, therefore, to be found in all the books, that deer 
in a park will pass to the heir unless tamed and reclaimed, in which 
ease they would pass to the executor, seems to be inconsistent with the 
position that deer can not, in any case, be considered as tamed and 
reclaimed whilst they continue in a legal park. Many authorities are 
cited upon that subject, the names of which it is not necessary to ad- 
vert to. 

The observations made in support of the rule, on the part of the 
defendant, were rather addressed to a complaint that the learned judge 
did not give so much weight to the fact of this being a legal park as 
they thought belonged to it, than to any exception to what the judge 
really said uiK)n the subject. Tliere can be no doubt that the learned 
counsel on the part of the defendant did not omit to impress upon the 
jury his view of the imiwrtance of the fact of the deer being found in an 
ancient and legiil park; and nothing is stated to have fallen from the 
judge calculated to withdraw the attention of the jury from the obser- 
vations of the counsel made in that respect, or to diminish the force 
which justly attaches to any of them. 

It remains to be considered whetlier the auguments in support of the 
rule have shown that the verdict upon the issue, whether the deer were 
tame and reclaimed, was warranted by the evidence. In showing 
cause, on the part of the plaintiff, against the rule, it was contended 
that the conclusion of the jury, that Bridge Park continued to ]K)Ssess 
all the incidents of a legal park, was not warranted by the evidence; 
because it was said that the franchise had been forfeited by the addi- 
tion of other lands to the ancient park, and the destruction of the 
means of acertaining the ancient boundaries; and numerous authori- 
ties were referred to, relating to the requisites for constituting an exist- 
ing legal park, and of the causes of the forfeiture of the franchise. But 
the opinion which the court has formed upon the other parts of the 
case, renders it unnecessary to enter into the consideration of that 
question, or into an examination of the authorities referred to. 

That it was proper to leave the <|uestion to the jury in the terms in 
which the issue is expressly joined can not be disputed, and the direc- 
tion that that question must be determined by referring to the place in 
which the deer were ke])t, to the nature and liabits of the animals, and 
to the mode in which they were treated, appears to the court to be a 
correct direction ; and it seems diffi(;ult to ascertain by what otlier 
means the question should be det(*rmined, whether the evidence in 
this case was such as to warrant a conclusion that the deer were tamed 
and reclaimed. 

The court is, therefore, of opinion that the rule can not be 8U])ported 
on the ground of misdirection. 

It is not cfmtended that there was no evidence fit to be submitted to 
the jury, and that, therefore, the plaintiff ought to have been non- 
suited; but it is said that the weight of evidence was against the ver- 
dict. 

In considering whether the evidence warranted the verdict upon the 
issue, whether the deer were tamed and reclaimed, the observations 
made by Lord Chief Justice VVilles in the case of Da vies v. Powell, are 
deserving of attention. The difference in regard to the mode and ob- 
ject of keeping deer in modern times from that which anciently pre- 
vailed, as pointed out by Lord Chief Justice Willes, can not be over- 
looked. It is truly stated that ornament and profit are the sole ob- 
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jeots for which deer are now ordiDarily kept, whether in ancient legal 
parks or in modern inclosures so call^; the instances being very rare 
in which deer in such places are kept and used for sport; indeed, their 
whole management differing very little, if at all, from that of sheep, or 
of any other animals kept for profit. And, in this case, the evidence 
before adverted to was that the deer were regularly fed in the winter; 
the does with young were watched ; the fawns taken as soon as dropped, 
and marke<l ; selections from the herd made from time to time, fatten^ 
in places prepared for them, and afterwards sold or consumed, with no 
difference of circumstance than what attached, as before stated, to 
animals kept for protit and food. 

As to some being wild, and some tame, as it is said, individual ani- 
mals, no doubt, differed, as individuals in almost every race of animals 
are found, under any circumstances to differ, in the degree of tameness 
that belongs to them. Of deer kept in stalls, some would be found 
tame and gentle, and others quite irreclaimable, in the sense of temper 
and quietness. 

Ujmn a question whether deer are tamed and reclaimed, each case 
must depend upon the particular facts of it; and in this ca^e, the court 
think that the facts were such as were pro]>er to be submitted to the 
jury; and, as it was a questitm of fact for the jury, the court can not 
I)erceive any sufficient grounds to warrant it in sa.\':ng that the jury 
have come to a wrong conclusion ui>on the evidence, and do not feel 
authorized to disturb the verdict; and the rule ibr a new trial must, 
therefore, be discharged. Kule discharged. 

f John Davies r. Thomas Powell and six others. WUlee's Reports, 1737~175S.] 

The following opinion of the court was thus given by Willes, Lord 
Chief Justice: 

Trespass for breaking and entering the close of the plaintiff called 
Caversham Park, containing iiOi) acres of land, in the parish of Caver- 
sham in the county of Oxford, for treading down the grass, and for 
chasing taking and carrying away dirernas feran^ videlicet^ 100 bucks 
100 does and GO fawns of the value of £600 of the said plaintiff inclu- 
808 €t ooarctata8 in the said close of the said plaintiff'. Damage £700. 

The defendants all join in the same plea; and as to the force and 
arms, etc. they plead not guilty, but as to the residue of the trespai^s 
they justify as servants of Charles Lord Cadogan, and set forth that the 
place where, etc., at the time when, etc., was, and is a park inclosi'id and 
fenced with pales and rails, calknl and known by the name of Caver- . 
sham Park, etc.; and that the said Lord Cadogan was seized thereof 
and also of a messuage, etc , in his demesne as of fee, and being so seized 
on the M of August, 1730, by indenture demised the s.ime to the plain- 
tiff' by the name {inter alia) of all the sjiid ])ark called Caversham Park 
from" Lady-day then last past for the term of 7 years, uniler the 
rent of £124 28, The deer are not particularly demised, but there 
is a covenant that the plaintiff, his executors, and administrators 
should from time to time timing the term ke^^p the full number of 
100 living deer in and upon the said demised premises, or in or upon 
some parts thereof. And Lord Cadogan covenants to allow the 
plaintiff' in the winter yearly during the term twenty loads of boughs 
and lops of trees for browse for his deer to feed on, calling them there, as 
he does in other parts of the lease, the deer (»r the said John Daviea: and 
likewise covenants thit if the phiintiif shall on the feast of St. Michael 
next before the expiration the4cof pay Lord Cddogan all the i"cnt that 
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voiild be due at the expirtition of the lease, then the {ihiiiitiff, liis ex- 
cnbira, etc., might wll or di8]>oae of any or till nf the deer that he or 
tbey should have in the said park at auj' time in the last year of the 
said term, anything in the said indeiiturw to the contrary in anywise 
notwitlistnnding. And the defendants jnstity taking the said deer as 
a distress for £186 rent due at 8t. Thomas day, ITM, and say that 
they did seize, chase, and drive awiLy the said deer in the declara- 
tion mentiontHl then and there foniid, '^ being the property of and be- 
longing to the said John DavieH," in tlie name of a distress for the 
said rent; and then set forth that they complied with the several 
requisites directed by the sn't concerning distresses (and to which there 
is no objection taken) that the deer were ai)praise<l at £101 I5s. firf., 
and that they were afterwards sohl for £8« 19«., being the beat price 
they coald get for the same; and that the said snm was paid to Lord 
Oadogan towards satisfa<;tion of the rent in arrear; and that in tak- 
ing SQch distress they did as little tlamage as they could. 

To this plea the plaintiff demurs generally, and the defendants join 
in deninrrer. 

And the single question tliat was submitted to the judgment of the 
court is whether tliese deer under these circumstances, as tbey are set 
forth in the pleadings, were distrainable or not. It was insisted for 
the plaintiff that they were not; 

(1) Because they vBie /era natur(E, and no one can have absolute 
property in them. 

{li) Because they are not chattels, but are to be considered as here- 
ditaments and incident to the park. 

j3) Because, if not hereditaments, they were at least part of the 
thing demised. 

(1) Their last argument was drawn ab inmitato, liecanso there is no 
instance in which deer have been afljiidged to t)e distrainable. 

First. To support the first objection, and which was principally re- 
lied OD by the counsel for the plaintiff, they cited Finch 17U; Bro. Abr., 
tit. "Property," pi 20; Keilway,30b; Co.Lit.47a; 1 Rol. Abr. (KfB ; and 
several other old books, wherein it is laid down as a iiile tbat deer are 
not distrainable; and the case of Mallockc v. Kastley, 3 Lev. 'J27, 
where it was holden tliat trenpass will not lie Ibr deer, unless it aji- 
pears that they are tame and reclaimed. They likewise cited 3 lust. 
109, 110, and 1 Hawk. P. 0. 94 to prove that it is not felony to take 
away deer, conies, etc, unless t-ame and reclaimed. 

I do admit that it is generally laid down as a rule in the old hooks 
that deer, conies, etc., are/erie natunr, and that they are not distrain- 
able; and a man can only have a property in them ratione loci. And 
therefore in the case of swans, (7 Co. 1.^, 16, 17, 18) and in several other 
books there cited it is laid down as a rule that where a man brings an 
action for chasing and taking away deer, hnres, rabbits, etc., he shall not 
nay sum, because he lias them only for his game an<l pleasure raliime 
fririleffii whilst they are in his purk, warren, etc. But there are writs 
mthe register ifol. 1W2). a bo<)k of the gittatest authority, and several 
other places in that book wbiclt show that this rule is not always 
adhered to. The writ in folio 102 is '^qutire ctausum ipnus A.fregvt et 
i*travit, (fc «*nictt/(M «««« cepiV 

The reason given for this opinion in the books why they are not 
distrainable is that a man can have no valuable property in tlicni. But 
the rule is plainly too general, for the rule in Co. l-it. is extended tc 
doga, yet it is clear now that a man may have a valuable property in a 
dog. Trover has been several times brought for a dog, and great 
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dania^res have been recovered. Besides tlie nature of thinii^s is now 
very mudi altered, and the n»ason wliieb is given for the rule fails. 
Deer were formerly kept only in forests or chases, or such parks as 
were parks either by grant or prescription, and were considered rather 
as things of pleasure than of profit: but now they are frequently kept 
in inclosed grounds which are not properly parks, and are kept princi- 
pally for the sake of profit, and therefore must be considered as other 
cattle. 

And that this is the case of the deer which are distrained in the pres- 
ent case is admitted in the pleadings. The plaintiff by bringing an 
action of trespass for them in some measure ailmit^ himself to have a 
property in them ; and they are laid to be inclus€is et coarctatas in his 
close, which at least gave him a property ratione loci : and they are laid to 
be taken and distrained there; but what follows makes it still stronger, 
for in the demise set forth in the plea, and on which the question de- 
l>ends, they are several times called the deer of John Da vies, the plaintiffs 
and he is at liberty to dispose of them as his own before the expiration 
of the term on the con<litioii there mentioned. And it is expressly said 
that the defendants distraine<l the deer being the property of the saud 
John Da vies; it is also plain that he had a valuable property in them, 
they having been sold for £S6 19«, both which facts are admitted by the 
demurrer. The plaintiff therefore in this case is estopped to say either 
that he had no property in them or that his property was of no value. 
Besides it is expressly said in Bro. Abr., tit, ''Property,'^ pi. 44, and 
agreeil in all the books, that if deer or any other things fer<e natunr 
become tame a man may have a proi>ert>' in them. And if a man steal 
such deer it is certainly felony, as is admitted in 3 Inst., ilO, and 
Hawk P. C, in the place before cited. 

Ui)on a suppi»sition, therefore, which I do not a<lmit to be law now, 
that a man can have no pn>perty in any but tame deer, these must be 
ta^en to be tame deer, because it is admitted that the plaintiff' had a 
proi>erty in them. 

8ec4)nd. As to their not being chattels but hereditaments and inci- 
dent to the park and so not distrainable, several cases were cited: Co. 
Lit, 47 b. and 7 Co. 17 b.: wliere it is said that if the owner of a park 
die the deer shall go to his heir and not to his executors: and the 
statute of Marlbridge (r>2 Hen. Ill, c. 22), where it is said that no one 
shall distrain his tenants de lihero tenemento 9uo nee de aHqnibMS ad 
libenim ienementnm apevtantibna. I <lo admit the rule that heredita- 
ments or things annexed to the freehohl are not distrainable: and 
lK)ssibly in the case of a park, properly so called, which must be either 
by grant or prescription, the deer may in some measure be said to be 
incident to the park: but it does nut apiK»ar that this is such a park, 
nay it nmst be taken not to be so. In tlie declaration it is stiled the 
clone of the plaintiffs calle^l (^aversham Park. In the plea indeed it is 
stiled a park^ called Cavci^sham Park: but it is not said that it is a 
park either by grant or pi*esrription : and it can not be taken to be so 
on these pleadings, but must be t;iken to l)e a close where deer have 
been kept, and which therefore has obtained the name of a park\ because 
the deer, as I mentioned before, are calletl the deer of John Datie^^ and 
be<*ause he is at liberty to sell them, and so to sever them fn>m the 
park before the expiration of the term. And in Hale's History of the 
Pleas of the Cniwn . 1 vol. tbl. 4!U). citt <l for the defendants, it is ex- 
pressl^v said that there maybe a park in rvputation^ "as \i a man 
inclose a piece of ground and put deer in it, but that makes it not a 
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park, witliout a pi'escrii)ti<)n time out of mind or the Kind's cliartor." 
(Vi<i. stilt., 21 Kil. I, de maWactoribus in parcis there referred to). 

Third. Ah to the third objeetion that the deer are ])art of the thing 
demised, and consequently not distrainable, the only case which was 
cited to prove this was the case of tithes, whi(!h is nothing to the pur- 
pose; because where tithes only are let a man can not reserve a rent, 
it being only a personal exmtract. Without denying the nile, which 1 
believe is generally true, the fact here will not warrant it, for they are 
not part of the thing demised. They are not mentioned in the descrip- 
tion of the particulars, and can not be part of the thing demised for 
the reason before given, because they may be sold and disposed of by 
the plaintiff before the expiration of the demise. 

Fourth. The last argument, drawn ab inumtai4)j though generally a 
very good one, does not hold in the present case. When the nature of 
things changes, the rules of law must change too. When it was holden 
that deer were not distrainable, it was because they were kept princi- 
pally for ])leasure and not for profit, and were not sold and turned into 
money as they are now. But now they are become as much a sort of 
husbandry as horses, cows, sheep, or any other cattle. Whenever they 
are so and it is universally known, it would be ridiculous to say that 
when they are kept merely for profit they are not distrainable ^^ other 
cattle, though it has been holden that they were not so when they were 
kipt only for pleasure. The rules concerning personal estates, which 
were laid down when personal estates were but small in proportion to 
lands, are quit« varietl both in ccmrts of law and e(puty, now that per- 
sonal estates are so much increased and become so considerable a part 
of the property of this kingdom. 

Therefore, without contradicting the reasons w^hich are laid down 
con<*erning this matter in the ancient books, and without determining 
anything with respect to deer in forests and chases or parks proixuly 
80 called, concerning which we do not tliink it necessary to determine 
anything at present, we are all of opinion that we are well warranted 
by the i)leadings to determine that these deer, under the circumstances 
in which they appear to have been kei)t at the time when this distress 
was taken, were properly and legally distrained for the rent that was 
in aiTear. 

There must therefore be judgment for the defendants. 
U749 9 
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II.— The Bioht op the Unitbd States to Pboteot their Seal- 

ING Interests and Industry. 

The principal question which the United States GU)vernment con- 
ceives to be presented for the decision of this Iligh Tiibunail, is thus 
stated in the Case of the United States (p. 299) : 

Whether individuals, not subjects of the United States, have a rifrht 
as against that Government and to which it must submit, to engage in 
the devastation complained of, which it fttrbiils to its own citizens, and 
which must result in the si)eedy destiiiction of the entin* pnijierty, in- 
dustry, and interests involved in the preservation of the seal herd. 

In reply on its part to this question, three propositions of law are set 
forth by the United States (Government in its Case (p. 300): 

Fmt. That in view of the facts and circumstances established by 
the evidence, it has such a property in the Alaskan seal heitl, as the 
natural product of its soil, made chiefly available by its protection 
and exx)enditure, highly valuable to its people, and a considerable 
source of public revenue, as entitles it to preserve the herd from 
destruction in the manner complained of, by an employment of such 
reasonable force as may be necessary. 

Second. That, irre8i)ective of the distinct right of property in the 
seal herd, the United States Government has for it^^lf aud for its 
people, an interest, an industry, and a commerce derived from the legit- 
imate and proper use of tUe produce of the sejil herd on its territory, 
which it is entitled, u[>on all principles applicable to the case, to pro- 
tect against wanton destruction by individuals, for the sake of the 
small and casual profits in that way to be gained ; and that no part of 
the high sea is or ought to be open to indivi<luals, for the pur]K>se of 
accomplishing the destruction of national interests of such a character 
and importance. 

Third. That the United States, possessing as they alone iwssess, the 
power of preserving and clierishing this valuable interest, are in a 
most just sense the tnistee thereof for the benefit of mankind, and 
should be permitted to discharge their trust without hindrance. 
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In the division of the argument that has been made between counsel 

for convenience' sake, the first and third of these propositions, which 

are naturally connected, have been exhaustively discussed by Mr. 
Carter. 

Before proceeding to that consideration of the second proposition 
which is the principal purpose of this argument, the undersigned de- 
sires to add in respect to the first, some brief suggestions, which are 
perhaps only a restatement in a diit'erent form, of what has been already 
advanced* 

Whatever else is in dispute, certain facts in relation to the seal herd, 
its qualities, and its necessities, are not denied. 

The seal is an amphibious animal, polygamous, altogether 8ui generis j 
and very peculiar in its habits. A fixed home upon land during several 
months in the year is necessary to its reproduction, and to the perpet- 
uation of its spe<:ie8. It has established this home, from the earliest 
known period of its existence, on the Pribilof Islands, to which it returns 
annually with an unfailing animvs revertendi and an irresistible in- 
stinct, and where it remains during several months, and until the 
young which are born there have acquired sufficient growth and 
strength to depart on their periodic and regular migration. 

While on land it submits readily to the control of man, and indeed 
commits itself to his protection. And it is testified by credible wit- 
nesses that every seal in the herd, were it desired, could be branded 
with the mark of the United States. 

The Government has fostered and protected the seals, as did the 
Bussian Government, its predecessor in the ownership of these islands, 
by careful legislation and by constant and salutary executive control, 
and has established out of the seal products an impo|*tant and valuable 
industry. Without this protection the animal would long since have 
been exterminated, as it has been almost everywhere else. 

When the female seals arrive on tae islands, they are pregnant with 
the young which were begotten there during the previous season. 
After the young are born, the mothers, while suckling them, are 
accustomed almost daily, and from necessity, to run out to sea beyond 
the limit« of the territorial waters in pursuit of food, leaving the young 
on the islands during their absence. 

Upon these facts alone, it is insisted by theXJnit/ed States Government, 
that it has such a property in the seal herd, the produce of its territory 
and appurtenant thereto, as entitles that Government to protect it 
from extermination or other unauthorized and injurious interference. 
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The complete right of i>roperty in the Government while the animals 
are upon the shore or within the cannon-shot range which marks the 
limit of territorial waters can not be denied. The only qaestion is 
whether it has such a right outside of thjit line, while the seals are on 
their way to the islands in the regular progress of their migration at 
the season of reproduction, or when, while remaining on the islands, 
the females are passing to and fro in the open sea in quest of the food 
necessary to sustain the young left there, and which would i)erish if 
their mothers were destroyed. The clear statement of this question 
and of the facts upon which it depends, would seem to reudei* its auswer 
obvious. 

(1) Even upon the ordinary principles of municipal law as adminis- 
tered in courts of justice, such a property would exist under the cir- 
cumstances stated. It is a general rule, long settled in the common 
law of England and America, thatwhere useful animals, naturally, wild 
have become by their own act, or by the act of those who have sub- 
jected them to control, establislied in a home upon the land of su(*h i)er- 
sons, to which the animals have an animum revertendi or fixed habit of 
return, and do therefore regularly return, where they are nurtured, pro- 
tected, and made valuable by industry and expenditure, a title arises 
in the proprietors of the land, which enables them to prevent the de- 
stniction of the animals wliile temporarily absent from the territory 
where they belong; a title, however, which would be lost should they 
abandon permanently their habit of return, and regain their former wild 
state. 

It is under this rule, the justice of which is ai)parent, that property is 
admitted in bees, in swans and wild geese, in pigeons, iu deer, and in 
many other animals originally /<?rfB naturw^ but yet cai>able of being 
partially subjected to the control of man, as is fully shown by the 
numerous authorities cited in and appended to Mr. Carter's argument; 
and that point need not be further elaborateil.^ The case of the seals 
is much stronger, in consequence of their peculiar nature and habits of 
life. Their home on American soil is not only of their own selection, 
but is a permanent home, necessary to their existence, and in respect to 
which they never lose the animum revertendi. Upon the evidence in 



*8ee also the cases of Hannam v, Mockott, 2 BjimewaU r. CresswelPs, Rep., p. 
943; Keeble r, HiclieriiijriH, Holt's Kop., j). 17, ami Carriiigtou r. Taylor, 1 East's 
Rop.| p. 571, and Uoporter's Dote, from which extracts are given iu appendix to this 
I>ortion of the argument, p. ISO. 
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this case it is gravely to be doubted, whether if the United States Qov- 
ernment should uow repel them from the Pribylof Islands, and prevent 
henceforth their lauding there as they are accustomed to do, there is 
any other land in those seas, affording the requisite qualities of soil, 
climate, atmosphere, approach, propinquity to the water, food, and 
freedom from disturbance, on which they would be able to reestablish 
themselves, so as to continue their existence. 

Especially does the rule of law above stated apply to animals, which 
in their temporary departure from their accustomed home, enter upon 
no other jurisdiction, and derive neither sustenance nor protection from 
any other proprietor, but only pass through the waters of the common 
highway of nations, where all rights are relative. 

(2) But upon the broader principles of international law applica- 
ble to the case, the right of property in these seals in the United 
States Government becomes still clearer. Where animals of any 
sort, wild in their original nature, are attached and become appur- 
tenant to a maritime territory, are not inexliaustible in their pro- 
duct, are made the basis of an important industry on such territory, 
and would be exterminated if thrown open to the general and unre- 
stricted pursuit of msinkind, they become the just property of the 
nation to which they are so attached, and from which they derive the 
protection without which they would cease to exist, even though in 
the habits or necessities of their life some of them pass from time to 
time into the adjacent sea, beyond those limits which by common con- 
sent and for the purposes of defense, are regarded as constituting a part 
of the national territory. In such a case as this, the herd and the 
industry arising out of it become indivisible, and constitute but one 
proprietorship. 

While the United States Qovernnient asserts and stands upon the 
fell claim of property in the seals which we have attempted to establish, 
it is still to be borne in mind that a more qualified riglit would yet be 
Bufflcient for the actual requirements of the present case. The ques- 
tion here is not what is the riglit of ownership in an individual 
8eal, should it wander in some other period into some other and fhr 
distant sea; that is an inquiry not essential to be gone into; but what 
is the right of property in the herd as a whole, in the seas, and under 
the circumstances, in which it is thus availed of by the United States 
Government as the foundation of an important national concern, and in 
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which it is assailed by the Canadians in the manner complained ofl 
When this point is determined, all the dispute that has arisen in this 
case is disposed o£. 

The principle of law last stated is not only asserted, without con- 
tradietioUf by the authoritative writers upon international jurispru- 
dence, but has been acted upon, with the assent of all nations, in every 
case that has arisen in civilized times, within the conditions above 
stated. And upon that tenure is held and controlled to-day, by nations 
whose borders are upon the sea, all similar property, of many descrip- 
tions, that under like circumstances is known to exist. 
Says Puflfendorf (Law of Nature and Nations, book 4, chap. 5, sec 7) : 

As for fishing, though it hath much more abundant subject in the sea 
than ill lake« or rivers, yet 'tis manifest that it may in i>art be ex- 
hausted, and that if all nations should desire such right and liberty 
near the coast of any particular country, that country must be very 
much prejudiced in this respect; especially since 'tis very usual that 
some particular kind of fish, or perhaps some more [)rei*ii>us commodity, 
as i)earls, coral, amber, or the like, are to be found only in one i>art of 
the sea, and that of no considerable extent. In this case there is no 
reason why the borderers should not rather challenge to themselves 
this happiness of a wealthy shore or sea than those who are seated at 
a distance from it. 

Says Vattel (Book 1, chap. 23, sec. 287, p. 12©): 

The various uses of the sea near the coasts render it very sus<»eptible 
of property. It furnishes fish, shells, pearls, amber, etc. ; now in all 
these respects its use is not inexhaustible. Wherefore, the nation to 
whom the coasts belong may appropriate to themselves, and convert 
to their own profit, an advantage which nature has so j)laced within 
their reach as to enable them conveniently to take imssession of it, in 
the same manner as they iK>ssess themselves of the douiini<m of the land 
they inhabit. Who can doubt that the pearl fisheries of Bahrem and 
Ceylon may lawfully become proj^ertyt And though, where the catch- 
ing of fish is the only object, the fishery api>ears less liable to be 
exhausted, yet if a nation liave on their coasts a particular fishery of a 
profitable nature, and of which they may become masters, shall they 
not be i>ermitted to appropriate to themselves that bounteous gift of 
nature as an appendage to the country they possess, and to reserve to 
themselves the great advantages which their commerce may thence 
derive, in case there be a sufidcient abundance of fish to fiiruish the 
neighboring natiousf • • • (Sec, 2SS.) A nation may appropriate 
to herself those things of which the free and common use would be prej- 
udicial or dangerous to her. This is a second reason for which govern- 
ments extend their dominion over the sea along their coasts, as far as 
they are able to protect their right. 

Another suggestion is pertinent to the question. 
The whole henl owes its existence, not merely to the care and protec- 
tion, but to the forbearance of the United States Government within its 
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exdnsive jurisdiction. Wliile the seals are upon United States terri- 
tory during the season of reproduction and nurture, that Government 
might easily destroy the herd by killing them all, at a cdnsiderable 
immediate profit. From such a slaughter it is not bound to refrain, if 
the only object is to preserve the animals long enougli to enable them 
to be exterminated by foreigners at sea. If that is to be the result, it 
would be for the interest of the Government and plainly within its 
right and x)owers, to avail itself at once of such present value as its 
property possesses, if the future product of it can not be preserved. 
Can there be more conclusive proof than this of such lawful posses- 
sion and control as constitutes property, and alone produces and con- 
tinues the existence of the subject of itf 

The justice and propriety of these propositions, their necessity to the 
general interests of mankind, and the foundation upon which they rest 
in the original p.inciples from which rights of ownership are derived, 
have been clearly and forcibly pointed out by Mr. Carter. 

In a later part of this argument (pp. 164-169) many instances, past and 
present, in respect to many descriptions of marine and submarine prop- 
erty, from many nations, and from Great Britain and its colonies espe- 
cially, are gathered together to show what the usage of mankind on this 
subject has been and is. It is that general usage which constitutes the 
law of this case. And on this point, if it can be shown that any different 
usage has ever prevailed in the case of any nation able to assert its inde- 
pendence, touching any similar property on which it set value, let such 
evidence be produced by those who are able to find it, and whose 
claims it will subserve. If in this instance the United States Govern- 
ment has no right of property which it is entitled to protect, the case 
would present the singular anomaly of being the only one in which 
that right has not been maintained, in respect to any valuable marine 
product similarly situated, or appurtenant in like manner to the terri- 
tory of a maritime country. 

It is against this view of the case, too obvious to escape the attention 
of the distinguished counsel for Her Majesty's Government, that they 
have chiefly struggled throughout the British Counter Case, for which 
they have thought it right to reserve their contentions, both in propo- 
sitions and evidence, in respect to the principal questions involved. 
But they have struggled in vain. The broad facts upon which it rests 
are either admitted or are incontestable. No mere attempt to dispar- 
age or diminish them, no cavil over details, no conjectural suggestions 
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uiisnstained by prooC can breiik their force or change their effect. 
And the legal conclusions to which they conduct, can not be regarded 
at this day as open to serious question* 

The case of the United States has thus far proceeded upon the 
ground of a national property in the seal herd itself. Let it now be 
assumed, for the purposes of the argument, that no such right of proi>erty 
is to be admitted, and that the seals are to be regarded, outside of ter> 
ritorial waters, as /era? naturte in the full sense of that term. Let them 
be likened, if that be possible, to the fish whose birthplace and home 
are in the open sea, and which only approach the shores for the purpose 
of food at certain seasons, in such numbers as to render the fishing 
there proiluctive. 

The question then remains, whether upon that hypothesis, the indus- 
try established and maintained bv the United States Government on 
the Pribilof Islands, in the taking of the seals and the commerce that 
is based upon it, are open to be destroyed at the pleasure of citizens of 
Canada, by a method of pursuit outside the ordinary line of territorial 
jurisdiction, which must result in the extermination of the animals. 
Is there, even in that view of the case, any principle of international 
law which deprives the United States Government of tlie right to de- 
fend itself against this destruction ofits unquestioned interests, planted 
and establislied on its own territory? In other words, is the right of 
individual citizens of another country to the temi>orary profit to be 
derived out of such extermination, sui»erior on the high sea to that 
of the United States Government to protect itself agsiinst the conse- 
quences. 

This, if the strict right of property can be successfully denied, is the 
precise question addressed to the consideration of the Tribunal. Ab- 
stract speculations can only be useful, so far as they tend to conduct 
to a just determination of it. 

Before pnx*eeding to a discussion of this question, the material facts 
and conditions upon which it arises should be clearly i)erceivcxi and 
understood. For it is upon these and not upon theoreticjil considera- 
tions that the argument rei>oses. 

(1) It is to be observed in the first place, that the interest in the 
business which it is sought to protect, is an im^mrtant interest and 
resource of the Government itself. 

The seal industry on these islands was one of the principal induce- 
ments to the purchase of Alaska by the United States ti-om the Kus- 
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8ian Government^ for a large sum of money. Tbo care and parsnit of 
the seals were immediately made the subject of legislation by Congress, 
under whieh the whole business has been since regulated, i)rotected, 
and carried on by the Government, as it had been before by Russia, in 
such manner as to pi*eserve the e?cistence and to in(*rease the numbers 
of the seal herd, and to make its product valuable to those engaged 
in it, and a source of a considerable public revenue to the Government. 
(See U. S. Revised Statutes, sees. 195G-1975.) 

It pays to the Government, as the evidence shows, a direct revenue 
of about 410 per skin, and a considerable indirect revenue ui>on the im- 
XK)i*tation of the dressed furs; and to the company, which under lease 
:from the Government and subject to its regulations carries on the 
business, it affords a large annual return, which enables them to make 
their p.iymants to the Government. To the inhabitants of the islands 
and many others directly employed or indirectly concerned, it gives the 
melius of subsistence. 

Nor are the Unite<l States alone the recipients of the profits, or in- 
terested to preserve this industry. The principal manufacture of mer- 
chantsible furs from the raw skins is carried on in I^ondon, where large 
houses are engaged in it, emph)ying as the proof shows, between 2,000 
and 3,000 i)er8on8. Ijondon is also the headquarters of the trade in the 
product, and of the commerce through which it is distributed. It is 
probiible that the interest of (ireat Britain in the preservation of the 
seal herd is almost as great as that of the United States. 

The civilized world outside of these two countries is likewise con- 
cerned in preserving from extinction the valuable product of these 
islands. It enters largely into human use; there is no substitute for 
it, especially in view of the great decrease of fur-bearing animals; and 
nowhere else on the globe is the seal fur produced in any considerable 
quantities. Almost everywhere this valuable animal has been exter- 
minated, by the same reckless and wasteful pursuit that is complained 
of here. 

It is pertinent to remember, in this connection, that if the nation 
that is contending for the preservation of this product of its territory 
was bat small and poor, and this resource for revenue and subsistence, 
instead of being one out of many, were the only one it possessed, so that 
its very existence depended upon the maintenance of it, the principles 
of international law applicable to the subject would be precisely the 
same as they are now. The case would be relatively of greater im- 
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portance to one of the parties; the law that would control it would be 
the law that controls this case; for a nation has the same right to 
defend one material interest, or one class of citizens, that it has to de- 
fend all it possesses, and all the conditions of its existence. 

(2) The pursuit of the seals in the open sea, at the times and in the 
manner complained of, leads to the early extermination of the whole 
herd. 

It is not necessary to the argument that this extreme result should 
be made out. It would be enough to show that the interest in question 
is seriously embarrassed and prejudiced, or its product materially re- 
duced, even though it were not altogether destroyed. But the evidence 
in the case, of which a large amount has been submitted, completely 
establishes the fact that the herd has by these means been already 
largely diminished, and that it must necessarUy, if the same conduct 
is continued, be at no distant day entirely anniliilated. 

(3) The method of pursuit employed by the Canadian vessels, and 
against which the United States Government protests, not only tends to 
the rapid extermination of the seal, but is in itself barbarous, inhuman, 
and wastefiil. 

A very large proportion of the seals taken are females, either preg- 
nant and about to give birth to their young, or engaged in suckling 
their offspring, which, by the killing of the mothers, are left to perish in 
great numbers by starvation. Some are in both these conditions at the 
same time. And of those thus destroyed in the water, a considerable 
share certainly, and probably a very large share, are lost to the hunter. 

The killing of female seals at any time is made criminal by the stat- 
utes of the United States. (U. S. Eevised Statutes, sec. 1961). 

The destruction during the breeding season of wild animjils of any 
kind which are in any respect useful to man, is prohibited, not only by 
all the instincts of humanity, but by the laws of every civilized coun- 
try, and especially by the laws of the United States and of Oreat Brit- 
ain. That protection, as will be more fully pointed out hereafter, has 
long been and now is extended to the seals in every country in the 
world where they are to be found. In no part of the world that is 
within territorial jurisdiction could such conduct take i)lace, without 
exposing the perpetrator to criminal prosecution (see Case of the United 
States, pp. 220-220). So that in order to justify it in this case, the sea 
must be held to be free for act,8 which are not only destructive of the 
valuable interests of an acyacent nation, but are forbidden everywhere 
else by universal law. 
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^4) The depredations in question^ di^itied in the Report of the 
British Commissioners by the name of an "industry,'' are the work of 
individuals who fit oat vessels for this purpose. Their number, though 
increasing, is not great. The business is speculative, and as a whole 
not remunerative, though it.has instances of large gains which stimu- 
late the enterpiise of those concerned, and make the prospect attract- 
ive, like all occupations which have a touch of adventure, an ele- 
ment of gambling, and a taste of cruelty. 

It is this casual and uncertain profit, of these comparatively few in- 
dividuals, which must of course terminate when the seal herd is de- 
stroyed or even much reduced, that is to be balanced against the loss 
'that will be sustained by the United States, if that destruction is com- 
pleted. 

(6) Against this injury, which the United States Government has 

made the subject of vain remonstrance, there are absolutely no means 

of defense that can be made available within the limits of territorial 

Jurisdiction. The destruction is wrought outside those limits, and 

most be repressed there or it can not be repressed at all. 

As it is impossible, when seals are hunted in the water, that the sex 
can ever be discriminated before the killing takes place, it follows that 
if what is called "pelagic sealing'' is allowed to be carried on, the 
enormous proportion of pregnant and suckling females and of nursing 
young before referred to, must continue to be destroyed. 

That method of pursuit conduces also unavoidably to injurious raids 
by those concerned in it, upon the seals on the islands. The extent of 

the shores and the peculiarity of the climate and atmosphere, as des- 
cribed in tbe evidence, make it extremely difficult and at times impos 
Bible to maintain such vigilance as will prevent these incursions, if seal- 
hnntiBg in the neighboring waters is permitted. The result of these 
raids is suggested in the British Counter Case as one of the means by 
which the gradual extermination of the seals, too obvious to be de- 
nied, is taking place. How much the suggestion is worth, will be seen 
when the whole evidence is reviewed. But the counsel seem to forget, 
in making it, that it is only the toleration of foreign sealing vessels in 
waters near the islands, that renders such raids possible. 

The inevitable conclusion from these facts is, that there is an absolute 
necessity for the repression of killing seals in the water in the seas near 
the Pribilof Islands, if the herd is to be preserved from extinction. No 
middle course is practicable consistently with its x)reservatiou. 
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The e\idenee addneed on the part of the United States in snpxMrt of 
the foregoing propositions of faet« and that relied ui)on to the contrary, 
so far as we have had an opportunity to 8ee it^ is fully discussed in a 
later branch ot the argument (infra, pp. 228-313). 

The ground ui)on which the destruction, of the seal is sought to be 
justiiitHl, is that the oi>en sea is free ; and that since this slaughter takes 
place there, it is done in the exercise of an indefeasible right in the 
individuals engaged in it; that the nation injured can not defend itself 
on the sea, and therefore upon the circumstances of this case can not 
defend itself at all, let the consequences be what they may. 

The United States Government denies this proposition. While con- 
ceding and interested to maintain the general rule of the freedom of 
the sea, as established by modern usage and consensus of opinion, it 
asserts that the sea is free only for innocent and inoffensive use, not 
injurious to the just interests of any nation which borders ux)on it; 
that to the invasion of such interests, for the purix>ses of private gain, 
it is not free; that the right of self-defense on the part of a nation is 
a perfect and paramount right, to which all others are subordinate, 
and which upon no admitted theory of international law has ever been 
surrendered ; that it extends to all the material interests of a nation 
important to be defended; that in the time, the place, the manner, and 
the extent of its execution, it is limite<l only by the actual necessity of 
the particular case; that it may, therefore, be exercised upon the high 
sea, as well as upon the land, and even upon the territory of other and 
friendly nations, provided only that the necessity for it plainly ap- 
pears; and that wherever an imiK)rtant and just national interest of 
any description is put in peril for the sake of individual profit by an 
act upon the high sea, even though such act would be otherwise justi- 
fiable, the right of the individual must give way, and the nation will 
be entitled to protect itself against the injury, by whatever force may 
be reavsonably necesssiry, according to the usiiges established in anal- 
agous cases. 

It is believed that these general principles will be found to underlie 
the whole theory and system of the law of the scii, so far as it has been 
formulated by the consent and usage of mankind; that they are the 
foundation of many maritime rights, long recognized and established; 
that they have receive<l the sanction of courts of justice whenever they 
have been brought under judicial consideration, and of all writers ai>on 
the subject whose views are entitled to weight; that they are supported 
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When commerce became more exteiisiye and better able to protect 
itself^ the modern conception of the freedom of the sea, first formally 
set forth by Grotins, came gradually to be established. But the con- 
trary doctrine was contended for by the great judicial authorities in 
England. The views of Sir Matthew Hale and of Selden are well 
known. The powerful argument of the latter is a permanent monu- 
ment of the contention of his time in England. The opinion of Black- 
stone was to the same effect As late as 1824 another eminent English 
writer, Mr. Cliitty, in Ms Commercial Law, maintained the right of 
dominion by maritime nations over neighboring seas, founded upon 
the necessities of their situation. The surrender by England and other 
maritime powers of their control over the seas, so long maintained, in 
deference to the growing sentiment of the world and the demands of 
free commerce, was slowly and reluchmtly given. But that surrender 
was, as universally understood, for the purposes of just, innocent, and 
mutually profitably use by the nations whose borders touched the sea. 
It was not thrown open again to general lawlessness. The whole argu- 
ment in favor of the freedom of the sea was based ui>on the ground 
that its free use by mankind was inoffensive and harmless and con- 
ductive to the general good; and, therefore, ought not to be arbitrarily 
restricted.' 

Says Mr. Justice Story: 

Every ship sails there [in the open sea] with the unquestionable 
right of pursuing her own lawful business without interruption, but 
whatever may be that business, she is bound to pursue it in such a 
manner as not to violate the rights of others. The general maxim in 
such cases is sic utere tuo ut alienum non lacdas. (The Marianna Flora, 
11 Whea ton's Kepts., U. S. Sup. Court, p. 41.) 

of maritime jurisdiction was reversed — from mart clautmrn to mare Hberum; and the m>t- 
ereiji^ty allowed by international law over a portion of the sea is in fact a decayed 
and contracted remnant of the authority once allowed to particular states over a great 
part of the known sea and ocean'' (p. 77). 

*Grotius (Book ii, chap, iii, sec. 12, p. 445) remarks: '*It is certain that he who 
would take possession of the sea by occupation could not prevent a peace/ml and in- 
nocent narigaiionj since such a transit can not be interdicted even on land, though 
ordinarily it would be less necessary and more dangerous.'' 

And Mr. Twiss(Int. Law, sees. 172, 185) says: ^* But this is not the ease with the 
open sea, upon which aU persons may navigate without the least prejudice to any 
nation whatever, and without exposing any nation thereby to danger. It would 
(hue $eem that there is no natural warrant for any nation to seek to take ponncMwIon 
of the open sea, or even to restrict the innocent use of it by other nations. • • • 
The right of fishing in the open sea or main ocean is coumion to aU nations on the 
same principle which sanctions a common right of navigation, viz, that he tchoJlMhm 
in the open $ea doe» no injnrif to anif one, and theproducie of the tea are, in this rmpeet, 
imeiehameHble and emficientfor alL" 
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Says Chancellor Kent (1 Commentaries^ 27) : 

Every vessel in time of x>6ace has a right to consult its own safety 
and convenience, and to pursue its own course and business without 
being disturbedi when it does not violate the rights of others. 

The fireedom of the high seas for the inoffensive navigation of all 
nations is firmly established. (Amphlett, J., Queen v. Kehn, 2 Law 
Eep. Exch. Div., p. 119.) 

Nor was the right of self-defense on the sea ever yielded up or relin- 
quished by any nation. On the contrary, in every successive instance 
in the progress of civilization and the advance of commerce, in which 
restrictions upon the freedom of the sea were found necessary to the 
protection of any material interest or right, general or special, such 
restrictions were at once assei-ted, were recognized by general assent, 
and became incorporated into the growth of that system of rules and 
asages known as international law. Some of them will be more par- 
ticularly adverted to hereafter. The safety of states and the protection 
of their commercial interests were not sacrificed to the idea of the 
freedom of the sea. That freedom was conceded for the purposes of 
such protection, and as affording its best security. 

There are no arbitrary restrictions imx)osed in modern times upon 
the freedom of the sea. Neither are there any arbitrary rights there. 
There, as elsewhere, liberty has two conditions; submission to just 
principles of law, and due regard for the rights of others. And these 
conditions are enforced by the injured party, because they can be en- 
forced in no other way.* 

> ''Since, theiii a nation is obnged to preserve iteelf, it has a right to everything 
necessary for its preservation, for the law of nature gives ns a right to everything 
without which we can not fulfill our obligations. 

"A nation or state has a right to everything that can help to ward off imminent 
danger and to keep at a distance whatever is capable of causing its ruin, and that 
iEirom the very same reasons that establish its right to things necessary to its preser- 
vation." (Vattel, sees. 18, 19.) 

"The right of self-defense is, accordingly, a primary right of nations, and it may 
be exercised, either by way of resistance to an immediate assault or by way of pre- 
eaution against threatened aggression. The indefeasible right of every nation to 
proTide for its own defense is classed by Vattel among its perfect rights.'' (Twiss, 
Int. Law, part I, sec. 12.) 

''The right of self-preservation is the first law of nations, as it is of individuals.'' 
* • * "For international law considers the right of self-preservation as prior 
and paramount to that of territorial inviolability." (Phillimore, Int. Law, chap. 10, 
■Ma. lU, 114.) 

"In the last resort almost the whole of the duties of states are subordinated to 
the right of self-protection. Where law affords inadequate protection to the indi- 
vidual, he must be permitted, if his existence is in question, to protect himself by 
whatever means may be necessary. * * « There are, however, circumstances 
filling short of occasions upon which existence is immediately in question, in which, 
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Tbe rigbt of solf-clefcuse b; & natioQ upon the sea, aod the right of 
nianicipal jurisdiction over a limited part of tht- sea adjaceut to the 
i-oast, are not to be eonfoniided, for the two are totally distinct. Tbe 
littoral jurisdiction, indeed, is only a bntnch of the general right of 
self-defense, accorded by osiige aod common consent: first, because it 
is always necessarj- lor Belf-])roteetion, and next, iMvanee it is ostially 
aufticient for it. Ui>ou uo other gronnd was it ever attempted to be 
sustained. That jurisdiction must be limited by an ascertained or 
aseertainable line, is its oei-essary condition. That the right of self- 
defense is subject to no territorial line, is e^jually plain. All rights 
of self defense are the result of necessity. They are co-extensive with 
tbe Deeessit>' that gives rise to them, and can be restricted by no 
other boundary. As reniarkeil by Chief Justice Marshall, "All that is 
necei'sary to this object is lawful, all that transcends it is uulawfbL'^ 

Precisely what is the limit of jurisdiction uim>d the littoral sea, and 
precisely what are the nature and extent of the jurisdiction that can be 
asserted within it, whether it is absolute or qualified, territorial or 
extraterritorial, are qnestiona that have been the subject of grave dif- 
ference of opinion among jurists, \or have they ever been entirely 
settled. They will be found to be discussed with a fullness of learoiDg, 
a depth of research, and a masterly t***^^!" of reasoning, to which noth- 
ing can be added, in the opinions ofthe English judges in the important 
and leading case of The Queen r. Kehn (l» Law Bep. Exeh. Div., 187ft-*77, 
pp. 63 to 239). These learned and eminent jmlges were not fortunate 
enough to agree upon all the qnestioos involved, and every view that 
can be taken of them, and every consideRttion that is pertinent, are ex- 
hanstively presented in their opinions. 

Upon the.se vexed questions it is not at all necessary to enter in the 
present ease, for they have little to do with it. Whether the concln- 

throagh > sort of extenaion ofthe idea of Belf-pnAerration to inclnde oelf-prolAction 
SKaiiut Beriooa harU, states are allowed to disregard L-ertsia of the onlinary nil«« 
of law, in the same maimer aa if their existence wore involred-" (Hall, Int. Law, 

"If a nation is obliged to preMrre itself, it is no less ohlig«d earaftiU.T to pnMrre 
all Ita mBmbetB. Tbe nation ones this to it»elf, since the loss even of one of its 
membera waukens it and is il^Drious lo its preocrvalion. II owes this also to the 
membets in particular, in ronseqarnfe of the very act of ossoeiation ; for those who 
compoae a nation are united for their ilcfriifte and roitiiQnn adTUata):;?, and Done ohi 
Jnstl.T be deprived of this anion and of the ailvatitn^c'i he eipecia to derive (torn it, 
while he, on hif side. fnlBlls the ronditions. Tiie IxHly of a nation c«a not, then, 
abandon a province, a town, or even a ein^fle iiidividoal who is a part of it. nnlnM 
compelled to it by necesaity or indis|>en»;>bly <il>ligeil lo it by the strongeat msonni 
fmuided on the pnblio aafetj." (Valtel, sec- 17.) 
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Hions of one or tlie other of tliese coiiflictiug opinions are to be ac- 
cepted, is immaterial here. All authorities agree that the sole reason 
ajMm which a certain right of jurisdiction upon the sea, and within a 
limit that is variously stated, has been conceded to maritime nations, 
is found in the necessities of self-defense. This part of the dominion 
over the sea, whether it be greater or less, has never been surrendered. 
It is a remnant of the former more extended dominion, retained for the 
same reason for which that was asserted. Lord Chief Justice Cock- 
burn, in his opinion in the case just cited, reviews the history of this 
subject, quoting the language of every previous writer of repute, and 
referring to every judicial decision respecting it which then existed. 
He points out very clearly the different views that have prevailed and 
which then prevailed as to the nature of the jurisdiction, and as to the 
distance over which it could be extended. This limit has been vari- 
ously asserted by writers of distinction and authority, at two days' 
sail, one hundred miles, sixty mDes, the horizon line, as far as can be 
seen from the shore, as far as bottom can be found with the dead line, 
the range of a cannon shot, two leagues, one league, or so far as the 
Government might think necessary.^ 

On the other point, the character of the jurisdiction, it may be 
assumed that by the controlling opinion of the present time, and by 

*The lord cb'ef jnetlce observes: "From the review of these authorities we 
arrive at the foHowing results : There can be no donbt that the suggestion of Hyn- 
kershoek that the sea surrounding the coast to the extent of cannon range should be 
treated as belonging to the state owning the coast, has, with but very few excep- 
tions, been accepted and adopted by the publicists who have followed hiui during 
the last two centuries. But it is equally clear in the practical application of the 
mle in the respect of the particular of distance, as also in the still more essential 
particular of the character of sovereignty and dominion to be exercised, ^eat dif- 
ferences of opinion have prevailed and still continue to exist. As regards distance, 
while the majority of authors have adhered to the three-mile zone, others, like M. 
Ortolan and Mr. Halleck, applying with greater consistency the princi])le on which 
the whole doctrine rest-s, insist on extending the distance to the modem range of 
cannon — in other words, doubling it. This difference of opinion may be of little 
practical importance in the present circumstances, inasmuch as the place at which 
the offense occurred was within the lesser distance; but it is nevertheless not imma- 
terial as showing how unsettled this doctrine still is. The question of sovereignty, 
on the other hand, is all important, and here we have every shade of opinion. 
* * * Looking at this we may properly ask those who contend for the ap])lication 
of the existing law to the littoral sea, independently of legislation, to tell us the 
extent to which we are to go in applying it. Are we to limit it to three miles, or to 
extend it to sixf Are we to treat the whole body of the criminal law as applicable 
to it, or only so much as relates to police and safety t Or are we to limit it, as one 
of these authors proposes, to the protection of fisheries and customs, the exacting 
of harbor and like dues, and the protection of our coasts in time of war f Which 
of theee writers are we to follow V 
14749 10 
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the usage of nations, it is not regarded as so far absolate that a nation 
may exclude altogether 1' om within the range of cannon shot the 
ships of another country, innocently navigating, and violating no 
reasonable regulation of the mnnicipal law. But the power which may 
be exerted within that limit is only coextensive with the just require- 
ments of the self protection for which it exists, although undoubtedly 
the nation exercising the jurisdiction must be allowed, so long as it acts 
in good faith, to be its own judge as to the regulations proper to be 
prescribed, and the manner of their enforcement.^ 

This somewhat indefinite area of a greater or less jurisdiction over 
the marginal sea, which has thus come to be recognized and conc^ed^ 
though accorded for the purposes of national self-protection, is by no 
means its boundary. It illustrates the right of which it is an example, 
but does not exhaust it. It is but one application of the principle out 
of many. The necessity which gave rise to it justifies likewise the 
larger power, and further means of defence, which may ftx>m time to 
time be required. No nation, in whatever statute or treaty it may 
have assented to the three-mile or cannon-shot limit of municipal juris- 
diction, has ever agreed to surrender its right of self defense outside 
of that boundary, or to substitute for that right the contracted and 
qualified power which is only one of the results of it, and which must 

> Says Sir Robert Philliinore, in his opinion in Qaeen r. Kehn : ''The sonnd con- 
clusions which result from the investigation of the authorities which have been r»> 
ferred to appear to me to be these: The concensus of civilized independent states 
has recognized a maritime extension of frontier to the distance of three miles finom 
low water mark, becanse such a frontier or belt of water is necessary for the defence 
and security of the adjacent state. 

'* It is for the attainment of these particular objects that a dominion has been 
granted over these portions of the high seas. 

'* This proposition is materially different from the proposition contended for, Yia: 
that it is competent to a state to exercise within theae waters the same rights of 
jurisdiction and property which appertain to it in respect to its lands and its porta. 
There is one obvious test by which the two sovereignties may be distinguished. 

'* According to modem international law it is certainly a right incident to each 
state to refuse a passage to foreigners over its territory by land, whether in time of 
peace or war. But it does not appear to have the same right with respect to pre- 
venting the passage of foreign ships over this portion of the high seas. 

"In the former case there is nojus transitms; in tbe latter case there is. 

"The reason of the thing is that the defence and security of the state does not re> 
quire or warrant the exclusion of peaceable foreign vessels frt>m passing over these 
waters, and the custom and usage of nations has not sanctioned it." 

LfOrd Cockbum, in Queen r. Kehn, sx>eaking of the claim that a nation has the right 
of excluding foreign ships from innocent passage within the three>mile limit, says 
it is a "doctrine too monstrous to be admitted.^' And again, "No nation has airo- 
gated to itself the right of excluding foreign vessels frt)m the use of the external 
littoral waters for the purpose of navigation." 
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often prove inadequate or inapplicable. On the contrary, as will be 
seen hereafter, many nations have been compelled to assert, and Lave 
saccessfolly asserted, much wider and larger powers in the defence of 
their manifold interests. 

It is under the operation of the same principle on which jurisdiction 
is awarded to nations over the sea within the 3-mile or cannon-shot 
Mmit, that a similar jurisdiction is allowed to be exercised not only 
over navigable rivers, bays, and estuaries, which may be fairly re- 
garded as lying within territorial boundaries, but over those larger 
portions of the ocean comprised within lines drawn between distant 
promontories or headlands, and often extending much more than three 
mUes from the nearest coast. Such waters were formerly known in 

English law as "the King's Chambers.''^ 
Chancellor Kent remarks on this subject (1 Oom., pp. 30, 31) : 

Ck)nsidering the great extent of the line of the American coasts, we 
have a right to claim for fiscal and defensive regulations a liberal ex- 
tension of maritime jurisdiction; and it would not be unreasonable, as 
I apprehend, to assume, for domestic purposes connected with our safety 
and welfare, the control of the waters on our coasts, though included 
within lines stretching from quite distant headlands, as for instance, 
from Cape Ann to Cape Cod, and from Nantucket to Montauk Point, 
and from that point to the capes of the Delaware, and from the south 
cape of Florida to the Mississippi. 

The principle on which this exercise of maritime jurisdiction reposes 
is only that of self-defense. As Chancellor Kent further observes (1 
Com., p. 26) : 

Navigable rivers which flow through a territory, and the seacoast ad- 
joining it • * • belong to the sovereign of the adjoining ter- 
ritory, as being necessary to the safety of the nation and to the undis- 
turbed use of the neighboring shores. 

That the right of self-defence is not limited by any physical boundary, 
but may be exerted wherever and whenever necessity requires it, upon 
the high sea or even upon foreign territory, is not only the inevitable 
result of the application of just principles, but is established by the 
highest authorities in the law of nations. 

*Sir Henry Maine says (Lectures on International Law, p. 80) : "Another snrvival 
of larger pretensions is the English claim to exclasive authority over what were 
called the King's Chamhers. These are portions of the sea cut off by lines drawn 
from one promontory of our coast to another, as from Lands End to Milford Haven. 
The claim has been followed in America, and a jurisdiction of the like kind is as- 
serted by the United States over Delaware Bay and other estuaries which enter into 
I>ortion8 of their territory.'' 
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Vattel says ui>oii this subject (p. 128, sec. 281)): 

It is not easy to determine to what distance the nation may extend its 
rights over the sea by which it is surrounded. • • • Each state may 
on this head make what regulation it pleases so far as respe**ts the tnins- 
actions of the citizens with ea<*h other, or their concerns with the sov 
ereign ; but, l)etween nation and nation, all that can reasonably be said 
is that in general the dominion of the state over the neighboring s<*as 
extends as far as her safety renders it necessary^ and her power is able 
to assert it. 

Chancellor Kent observes (1 Com., p. 20): 

It is difficult to draw any precise or determinate conclusion amidst 
the variety of opinions as to the distance to which a state may law- 
fully extend its exclusive dominion over the se;i adjoining its territories 
and beyond those portions of the sea which are embraced by harbors, 
gulfs, bays, and estuaries, and over which its jurisdiction unquestion- 
ably extends. All that can reasonably be asserted is, that the domin- 
ion of the sovereign of the shore over the contiguous sea extends as 
fiEir as is requisite for his safety and tor some lawful end. 

And states may exercise a more qualified jurisiliction over the seas 
near their coast for more than the three (or five) mile limit for fise;il and 
defensive purposes. Both Great Britain and the United States have 
prohibited the transshipment within four leagues of their coast of for- 
eign goods without payment of duties.^ (Kent Com. i, p. 31.) 

In the case of Church v. Hubbart (2 Crancb, Rep. 287), the Supreme 
Court of the United States unanimously held that **the right of a 
nation to seize vessels attempting an illicit trade is not confined to their 
harbors or to the range of their batteries.'' It appeared in that case 
that Portugal had prohibited trade with its colonies by foreigners. A 

« Mr. Twiss says (vol. I, ppi 241, 242, Int. Law) : *' Further, if the fpw and common 
use of a tiling which in incapable of being appropriate<l were likely to be ]irejudicial 
or cliingerous to a nation, the care of its own Siifety would authorize it to reduce 
that thing under its exclusive empire if possible, in order to restrict the use of it on 
the part of others, by such precautions as prudence might dictate." 

Wildman, on the same point, says (Int. Law, vol. i, p. 70): •*The sea within gun- 
shot of the shore is occupied by the occupation of the coast. Beyond this limit mar- 
itime states have claimed a right of visitation and inquiry withiu those parts of the 
ocean a<ljoining to their shores, which the common courtesy of nations liatl for their 
common convenience aUowed to be considered as parts of their dominionn for vari- 
ous domestic purposes, and particularly for fiscal and defensive regulations more im- 
mediately affecting their safety and welfare." 

Creasy (Int. Law, sec. 245) remarks: ''States may exercise a qualified jurisdic- 
tion over the seas near their coasts for more than the three (or tive) miles limit, for 
fiscal and defensive purposes, that is, for the purpose of enforcement of their 
revenue laws, and in order to prevent foreign armed vessels from hovering on their 
coasts in a menacing and annoying manner.^' 

And Halleck says <Int. Law, cha]>. 6, sec. 13) the three-mile l>elt is the subject 
of territorial jurisiliction. ** Even beyond this limit states may exercise a qualified 
jnriadistion for fiscal and defenaiTe purposes.'' 
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foreign vessel found to have been intending such trade was seized on 
the high seas, carried into a Portuguese port, and there condemned. 
And it was held that the seizure was legal, Oh ief Justice Marshall de- 
livering the opinion of the court. He points out with great clearness 
the ditlerence between the right of a nation to exercise jurisdiction, 
and its right of self- defense.^ 

Lord Chief Justice Cockburu, in his opinion in the case of Queen v. 
Kehn, supraj cites this decision with approval, and quotes from the 
opinion. He says (2 Law Bep., 214) : 

Hitherto legislation, so far as relates to foreigners in foreign ships 
in this part of the sea, has been coniiiied to the maintenance of neutral 
rights and obligations, the prevention of breaches of the revenue and 
fishery laws, and, under particular circumstances, to cases of collision. 
In the two first, the legislation is altogether irrespective of the three- 
mile distance, being founded on a totally different principle, viz, the 
right of the state to take all necessary measures for the protection of 
its territory and rights, and the prevention of any breach of its revenue 
laws. This principle was well explained by Marshall, 0. J., in the 
case of Church v. Hubbart.* 

The opinion of Chief Justice Marshall and the language of Lord 
Cockburn, above cited, very clearly illustrate the distinction between 
a municipal statute and a defensi ve regulation. The one emanates from 
the legislative power, and has effect only within the territorial jurisdic- 
tion in which it is ensieted, and upon those subject to that jurisdic- 
tion elsewhere. The other is the exertion of executive authority when 
necessary for the protection of the national interest, and may take place 
wherever that neeessity exists. Statutes intended for such protection 
may, therefore, have effect as statutes within the jurisdiction, and as 
defensive regulations without it, if the Government choose so to enforce 
them, provided only that such enforcement is necessary for just defense, 
and that the regulations are reasonable for that purpose. (8upra.j 
pp. 169-171). 

Such was the view of the United States Supreme Court in the Say- 
ward Case, in respect to the operation of the acts of Congress before 
referred to, for the protection of the seal in Bering Sea. In that case 



*For full qnotations from this opinion, see Appendix to this arj^nment, infra, p. 181. 

< After quoting at large from Chief Justice MurHliairs opinion, Lord Cockburn 
proceeds to say: ''To this class of euactmeuts belong the acts imposing penalties 
for the violation of neutrality and the so-called ' hovering acts ' and acts relating 
to the customs. Thus, the foreign enlistment act (33 and 34 Vio. C. 90) which im- 
poses penalties for various acts done in violation of neutral obligations, some of 
which are applicable to foreigners as well as to Hritish subjects, is extended in S. 2 
to all the dominions of Ilor M;iJosty, ' iucludiug the adjacent territorial waters.'" 
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a Canadian vessel had been captared on the higli sea by a United 
States cruiser^ and condemned by decree of the United States District 
court, for violation of the regulations prescribed in those acts; and 
it was claimed by the owners that the capture was unjustifiable, as 
being an attempt to give effect to a municipal statute outside the 
municipal jurisdiction. The case was dismissed because it was not 
properly before the court. But in the opinion it is intimated that if 
it had been necessary to decide the question the capture would have 
been regarded as an executive act in defense of national interests, and 
not as the enforcement of a statute beyond the limits of its effect. (Case 
of the Say ward, U. 8. Sup. Ct Rep., Book 36, U. S. Led., p. 179. 

As such defensive regulations, if the United States Government 
thinks proper so to enforce them beyond the territorial line, the pro- 
visions of those acts of Congress fulfill the conditions of being both 
necessary and reasonable. They interfere in no respect with the free- 
dom of the sea, except for the protection of the seal. And for the pur- 
poses of that protection they are not only such as the Government 
prescribes as against its own subjects, but are clearly shown by the 
evidence to be necessary to be so enforced, in order to prevent the ex- 
termination of the seals and its consequences to the United States. 

The decision in Church v. Hubbart is cited as stating the law, by 
Chancellor Kent (1 Com., 31) ; and also by Mr. Wharton (Dig. Int. Law, 
p. 113) and by Wheaton (Int. Law, 6th ed., p. 235). It was followed 
in the same court by the case of Hudson v. Guestier (6 Cranch Bep., 
281). in which it was held that the jurisdiction of the French court as 
to seizures is not confined to seizures made within two leagues of the 
coast. And that a seizure beyond the limits of the territorial juris- 
diction for breach of a municipal regulation is warranted by the law of 
nations. 

This decision overruled a previous case (Rose r. Ilimely, 4 Cranch 
Bep., 287) made, though upon very different facts, by a divided court. 
The dissenting opinion of Johnson, J., in that case, which by the sob- 
sequent decision became the law, is worthy of perusal.' 

Mr. Dana, who published an edition of Wheaton, with notes which 
so far as they were his own did not add to its value, is of opinion that 
in the decision in Church r. Hubbart, Chief Justice Marshall and his 
eminent associates were mistaken. And this remark of his is cited 
in the British Case. Mr. Dana has no such repute as makes him an 

' For opinion see Appeudix, iu/ra p. 182. 
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authority, especially when he nndertakes to overrule the greatest of 
American judges, and the repeated decisions of the Supreme Court of 
the United States. No other writer or judge, so far as we are aware, 
has ever shared his opinion. And, as has been seen, the decision of 
Chief Justice Marshall has received the approval of very great lawyers. 

In the comments in his note upon these cases, Mr. Dana does not 
correctly state them. The decision in Church v. Hubbart was upon 
the unanimous opinion of the court, and has never been questioned 
except by him. The subsequent case of Rose v. Himely decided that 
the seizure of a vessel without the territorial domain of the sovereign 
under cover of whose authority it is made will not give jurisdiction to 
condemn the vessel, if it is never brought within the dominions of 
that sovereign. It would seem from some of the language of Chief 
Justice Marshall, that he may have been of opinion that the seizure 
itself was unwarranted, irrespective of the fact that the vessel never 
was brought in, though this is by no means clear. Judges Livingston, 
Cusliing, and Chase concurred in the decision, on the sole ground that 
the captured ship was not brought into a port of the country to which 
the capturing vessel belonged; and declined to express an opinion as 
to the validity of the seizure upon the high sea, for breach of a munici- 
pal regulation, provided the vessel had been so brought in. While 
Judge Johnson dissented altogether, holding in the opinion above 
referred to, that the seizure was valid, although never brought in. 
Mr. Dana mistakes the case of Rose v, Himely in saying that it was 
there decided that a seizure of a vessel outside of the territorial juris- 
diction is unwarranted. And he mistakes the case of Hudson v. Cues- 
tier, in which the contrary is distinctly held. Chief Justice Marshall 
concurring. 

The cases of the Marianna Flora (11 Wheaton Rep. U. S. Sup. 
Court), above cited, in which the opinion was delivered by Mr. Justice 
Story, and the case of the Schooner Betsey (Mason's Rep. 354), a de- 
cision of Judge Story, were to the same effect.^ 



^In the recent case (1890) of Manchester v, Massachusetts (139 U. S. Supreme 
Court Rep., 240)^ the law on this subject was thus stated by Mr. Choate, of counsel: 
"Without these limits were the 'high seas/ the common property of all nations. 
Over these England, as one of the common sovereigns of the ocean, had certain rights 
of Jurisdiction and dominion derived from and sanctioned by the agreement of na- 
tioDS expressed or implied. 

"Such jurisdiction and dominion she had for all purposes of self-defense, and for 
fhe regulation of coast fishcrieH. 

''The exercise of such rights over adjivcent waters would not necessarily be limited 
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The Continental publicists are in fall concurrence on this point with 
English and American authorities.^ 

In respect to the exercise of the right of self-defense, not merely 
xxiH)n the high seas but in the territory or territorial waters of a foreign 
and friendly state, authority is equally strong. Says Mr. Wharton (1 
Dig. of Int. Law., p. 50): 

Intrusion on the territory or territorial waters of a foreign state is 
exeusiible when necessary for self protection in matters of vital impor- 
tance, and when no other mode of relief is attainable. 

And (pp. 221, 222) : 

When there is no other way of warding off a perilous attack upon a 
country, the sovereign of such country can intervene by force in the 
territory from which the attack is threatened, in order to prevent such 
attack. 

A belligerent may, under extreme necessity, enter neutral territory 
and do what is actually necessary for protection. 
And he cites the case of Amelia Island, in respect to which he says: 

Amelia Island, at the mouth of St. Mary's River, and at that time in 
Spanish territory, was seized in 1817 by a band of buccaneers, under 
the direction of an adventurer named McGregor, who, in the name of 
the insurgent colonies of Buenos Ayres and Venezuela, preyed indis- 
criminately on the commerce of Spain and of the United States. 
The Spanish Government not being able or willing to drive them off, 
and the nuisance being one which required immediate action. President 

to a S-niile belt, but would undoubtedly be sanctioned as far as reasonably nec- 
essary to secure the jtraotical benefits of their po8s<.\Hsion. If self-defense or regala- 
tion of fisheries should reasonably re<iuire assiunption of control to a greater distance 
than 3 miles, it would undoubtedly be acquiesced in by other nations. 

**The marine league distance has acquired prominence merely because of ita a<lop- 
tion as a boundary in certain agreements and treaties, and from its fre<iuent mention 
in text-books, but has never been establishe<l in lavi- as a fixed boundary. 

*^ These rights belon;^ed to England as a member of the family of nations, and did 
not constitute her the possessor of a proprietary title in any part of the high seas 
nor add any portion of these waters to her realm, in their nature they were rights 
of dominion and sovereignty rather than of property.*' 

Mr. Justice Blatchford, in delivering the opinion of the court, says: ** We think 
it must be regarded as establishe<l that, as between nations, the minimum limit of 
the territorial jurisdiction of a nation over tide- waters is a marine league from its 
coast; that bays wholly within its territory not exceeding two marine leagues in 
width at the mouth, are within this limit; and that included in this territorial juris- 
diction is the right of control over fisheries, whether the fish be migratory, liee- 
swimming fish, or free-moving fish, or fish attached to (ir embedded in the soil. Xha 
open sea within this limit is, of course, subject to the common right of navigation, 
and all governments, for the ]»urpose of selfprotection in time of war or for the pre- 
Tention of frauds on its revenue, exercisi^ an autliority beyond this limit." 

> For citations from Azuui, Plocqne. La Four. Calvu, Uelfter, Bluntschli, and Car- 
nazza-Amari, see Appendix, in/ra pp. 183- li^ 
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Monroe called his Cabinet together in October, 1817, uiid directed that 
a vessel of war should proceed to the island and expel the marauders, 
destroying their works and vessels. 

In the case of the Caroline, in the year 1838, during the Canadian 
rebellion, a British armed force pursued that vessel into an American 
X)ort on Lake Erie, cut her out and destroyed her by fire, killing one or 
more of her crew. This otherwise gross violation of the territory of a 
friendly nation was justified by the British Government as a necessary 
measure of self defense, since the Caroline had been engaged in carry- 
ing supplies to the insurgents. In the corresi)ondence that ensued 
between the two governments, the British right to intrude as they did 
upon American territory was conceded by Mr. Webster, the American 
Secretary of State, provided the necessities of self defense required it, 
and the only question made was whether the necessity for its exercise 
actually existed. In the end, that point seems to have been given up, 
and no reparation or apology was ever made. Though it is certainly 
difficult to see how any greater necessity was to be found in that case 
than may always be said to exist for attacking an enemy's ship, the 
case presents a very strong illustration of the application of an un- 
doubted principle. A very interesting discussion of the question wil 
be found in the correspondence.^ 

Phillimore says of the Caroline case (vol. I, p. 255, sec. ooxvi): 

The act was made the subject of complaint on the ground of viola- 
tion of territory by the American Government, and v ndicated by Great 
Britain on the ground of self preservation; which, if her version of the 
facts were correct, was a suthcieut answer and a complete vindication. 

Hall (Int. Law, p. 267, par. 34) expresses similar views. 

In 1815, under orders of Mr. Monroe, measures were taken for the 
destruction of a fort held by outlaws of all kinds on the Appalachicola 
Eiver, then within Spanish territory, from which parties had gone 
forth to pillage within the United States. The governor of Pensacola 
had been called upon to repress the evil and punish the marauders, but 
he refused; and on his refusal the Spanish territory was entered, and 
the fort attacked and destroyed, on the ground of necessity. 

A similar case was that of Greytown. It was a port on the Mosquito 
ooasty in which some United States citizens resided. These citizens, 
and others interested with them in business, were subjected to gross 
indignities and injuries by the local authorities, who were British, but 

^ For oorrespondence between Mr. Webster and Lord Ashbnrton, and remarks of 
Ifr. Calhoun and Lord Campbell, see Appendix, tn/ra, p. 186. 
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who professed to act from the authority of the king or chief of the 
Masquito Islands. The parties then appealed to the commander of the 
United States sloop of war Cyane^ then lying near the port, for pro- 
tection. To punish the authorities for their action he bombarded the 
town. For this act he was denounced by the British residents, who 
claimed that the Bntish Government had a protectorate over that 
region. His action was sustained by the Government of the United 
States, the ground being the necessity of punishing in this way the 
wrong to citizens of the United States, and preventing its continuance. 
(1 Wharton's Dig., p. 229.) 

When the sovereign of a territory permit« it to be made the base of 
hostilities by outlaws and salvages against a country with which such 
sovereign is at j>eace, the government of the latter country is entitled, 
as a matter of necessity, to pursue the assailants wherever they may 
be, and to take such measures as are necessary to put an end to their 
aggressions. (Jfe., p. 22(>.) 

An incursion into the territory of Mexico for the purpose of dispers- 
ing a band of Indian marauders is, if necessary, not a violation of the 
law of nations. (76., p. 233.) ^ 

In all these cases the discussion proceeded upon the question of the 
existence of the particular necessity. The right to enter upon neutral 
territory, if necessity really required it, was not controverted by any 
of the governments concerned. 

A still more striking illustration of the exercise of the national right 
of self-defense upon the high seas, at the expense of innocent commerce, 
and to the entire subordination of private rights, which, except for the 
consequences to mitional interests, would have been unquestionable, is 
found in the British Orders in Council in the year 1809, prohibiting 
neutral commerce of every kind with ports which the Emperor of 
France had declared to be closed against British trade. The effect of 

^ ''Temporary invasion of the torritory of an adjoining]: coontry, when neceesary 
to prevent and check crime, 'rests upon principle8o' th ' law of nations entirely dis- 
tinct from those on which war is jnstifieil — upon the immutable principles of self- 
defense — upon the principles which justify decisive measures of precautions to pre- 
Tent irreparable evil to our own or to a neighboring people.'" (Mr. Forsyth, Sec 
of State, 1 Wharton, p. 230.) 

"The first duty of a government is to protect life and property. This is a para- 
mount oblig.'iti(m. For this gi>vernmcnt8 are instituted, and governments neglect- 
ing or failing to perfonu it become w<ir8e than useless. • • » The United States 
Government can not allow marauding bands to establish themselves upon its borders 
with Uberty to invade and plunder United States territory with impunity, and then, 
when pursued, to take refuge acn^ss the Kio Gran<le under the protection of the plea 
of the integrity of the soil of the Mexican Kepublio." (Mr. Evarts, Seo. of State, 1 
Wharton, p. 232.) 
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these orders was to arrest upon the sea the lawful trade of neutrals, not 
with blockaded ports, nor even belligerent ports not blockaded, but with 
neutral ports. Yet the validity of these orders upon the principles of 
international law, severe as their consequences were, was afiSrmed by 
the great judicial authority of Lord Stowell, then Sir William Scott, 
in several cases of capture that came before him in admiralty, upon the 
ground that they were necessary measures of self-defense to which all 
private rights must give way. 
In the case of the Success (1 Dodson Eep., p. 133), he said : 

The blockade thus imposed is certainly of a new and extended kind, 
but has arisen necessarily out of the extraordinary decrees issued by 
the ruler of France against the commerce of this country, and subsists, 
therefore, in the apprehension of the court at least, in perfect justice. 

In the case of the Fox (1 Edwards Adm. Sep., 314)^ he remarked in 
reference to the same orders: 

When the state, in consequence of gross outrages upon the laws of 
nations committed by its adversary, was compelled by a necessity 
which it laments, to resort to measures which it otherwise condemns, it 
pledged itself to the revocation of those measures as soon as the 
necessity ceases. 

Again, speaking of those retaliatory measures as necessary for the 
defense of commerce, he says in another case: 

In that character they have been justly, in my apprehension, deemed 
reconcilable with those rules of natural justice by which the inter- 
national communication of independent states is usually governed. 
(The Snipe, Bdw. Adm. Eep., 382.) 

Lord StowelPs judgments in these cases have never been criticised 
or disapproved by any court of justice, nor by any writer of repute on 
international law. The necessity relied upon might perhaps be ques- 
tioned, but when that is established, it is not to be doubted that it 
becomes the measure of the right. 

Another very forcible illustration of the principle contended for, is to 
be seen in the exclusive right asserted by Great Britain to the fisheries 
on the [Newfoundland and Nova Scotia coasts, not only within what 
are called the territorial seas, but as far from the coast as the fisheries 
extend. The fiiU diplomatic discussion of this subject will be found in 
the ^^ Documents relating to the transactions at the negotiation of Ohent^ 
collected and published by John Quincy Adums^ one of the Commissioners 
of the United States.^^ The occasion was the negotiation of the treaty 
of i>eace between the United States and Great Britain, at the condu- 
sion of the war of 1812. 
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Que material question very much discussed and considered, was the 
right to be accorded to the United States in these fisheries. By the 
treaty of 1783 between those countries, at the close of the Revolutionary 
War, certain rights in them had been conceded by Great Britain to her 
colonies, whose independence was in that treaty admitted. When the 
treaty of 1815 was made, it was claimed by Great Britain that the 
treaty of 1783 had been abrogated by the subsequent war, and that the 
right of the Americans to participate in the fisheries, griinted by that 
treaty, had by its abrogation been lost. The relative contentions of 
the parties will be clearly seen by perusal of Mr. Adams's exhaustive 
resume of the history and merits of the question, and from the citations 
he adduced. (Pp. 106-109, 167-169, 184-185, 187-190.) 

It was contended by Great Britain and conceded by the United 
States that all those fisheries, both within and without the line of ter- 
ritorial jurisdiction, were previous to the Revolutionary War, the ex- 
clusive property of Great Britain, as an appurtenant to its territory. 
On this point there was no dis^)ute, although the fisheries in question 
extended in the open sea almost five degrees of latitude from the coast, 
and along the whole northern coast of Kew England, Nova Scotia, the 
Gulf of St. Lawrence, and Labrador.^ 

Upon this view, entertained by both nations and by all the eminent 
diplomatists and statesmen who participated in making or discussing 
these treaties, the contention turned upon the true construction of the 
grant of fishing rights contained in the treaty of 1783. It was claimed 
by the British Government that this was a pure grant of rights belong- 
ing exclusively to Great Britain, and to which the Americans could 
have no claim, except so far as they were conferred by treaty. It was 
contended on the other side, that the Americans, being British subjects 
up to the time of the Revolutionary War, entitled and accustomed an 
such to share in these fisheries, the acquisition of which from France 
had been largely due to their valour and exertions, their right to par- 
ticipate in them was not lost by the Revolution, nor by the change of 
government which it brought about, when consummated by the treaty 
of 1783. And that the provisions of that treaty on the subject were to 
be construed, not as a grant of a new right, but as a recognition of the 
American title still to participate in a property that before the war was 
common to both countries. Which side of this contention was right, 
it is quite foreign to the present purpose to consider. It is enough to 

'For fall quotations from Mr. Adams, soe Appendix, infra, pp. 1S7~189. 
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perceive that it never occurred to the United States Government or its 
eminent representatives to claim, far less to the British Government to 
<x)ncede, nor to any diplomatist or writer, either in 1783 or 1815, to con- 
ceive, that these fisheries, extending far beyond and outside of any 
limit of territorial jurisdiction over the sea that ever was asserted there 
or elsewhere, were the general property of mankind, or that a jiai-tiei- 
pation in them was a part of the liberty of the open sea. If that prop- 
osition could have been maintained, the right of the Americans would 
have been plain and clear. Ko treaty stipulations would have been 
necessary at the end of either war. (See also Wharton's Dig. vol. m, 
pp. 39-48.) 

It will be perceived, also, that in the case of these fisheries there was 
no pretense that an exclusion of the world from participating in them 
outside the line of the littoral sea was necessary to their preservation, 
or that such participation would tend to their extinction ; though un- 
questionably it might lead to a diminution of the profits to be derived 
firom them by the inhabitants of the territory to which they appertained. 

Kthe countries now contending were right then in the views enter- 
tained by both governments and by all who were concerned for them, 
in cabinets, diplomacy. Congress, and Parliament, and in the claims 
then made, conceded and acted upon ever since, the precedent 
thus established must be decisive between them in the present case. 
There can not be one international law for the Atlantic and another 
for the Pacific. K the seals may be treated, like the fish, as only ferod 
naturcBj and not property, if the maintenance of the herd in the 
Pribilof Islands is only a fishery, how then can the case be distin- 
guished from that of the fisheries of Nova Scotia and Newfoundland! 
Why would it not be, until conceded away by treaty or thrown open 
to the world by consent, a proprietary right belonging to the territory 
to which it appertains, and which the Government has a right to 
defend t 

But the case of the seal industry is far stronger than that of the 
fisheries in favor of such a right. The great facts of the nature of 
the animals, their attachment to the land, without which they could not 
exist, their constant animus revertendi, the protection there, in default 
of which they would perish, and the absolute necessity of excluding 
outside interference with them, in order to prevent their extinction, not 
only greatly strengthen the proprietary title, but annex to it the 
farther and unquestionable right of self-defense, in respect to those 
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iDterests on shore in which the property is not denied nor open to 
dispute. 

The jurisdiction accorded to nations over the littoral seas is by no 
means the only instance in which rnles of international law, now com- 
pletely established and universally recognized, and under which the 
freedom of the sea has been largely abri dged, have arisen out of the 
right and necessity of self-defense, and out of the general principle 
that to such necessity individual righ ts and the acquisition of private 
emoluments upon the ocean must give way. 

Some of these rules relate to the interests of nations when engaged 
in war, and others, like that which concedes the jurisdiction over terri- 
torial seas, chiefly to the interests of peace. 

The right of self-defense, as affecting nations, is no greater in war 
than in peace. Certain necessities are sometimes greater in one state 
than in the other. But in both the measure of the necessity is the 
measure of the right, and the justifiable means of self- protection are 
such as the case requires. It is the principle that controls the case, 
not the case that controls the principle. The state of war only exists 
between the belligerents, and is only material between them and 
neutrals, so far as it gives rise to a particular necessity on the part of 
a belligerent, that would not otherwise arise. 

The international law of piracy is an infringement of the right which 
even a criminal has, to be tried in the jurisdiction where his crime was 
committed, and if upon the high sea, in the jurisdiction to which his 
vessel belongs. Such is the rule in respect to every other crime known 
to the law. But if an American in an American ship commits an act ot 
piracy on the high seas on a British vessel, he may, by the roles of 
international law, be captured by a French cruiser, taken into a French 
port, and there tried and executed, if France thinks proper to extend 
the jurisdiction of her courts to such a case. The reason of this well- 
settled rule is not found in the character of the crime, which is but rob- 
bery and murder at worst, but in the necessity of general defense, in 
which all sea-going nations have a like interest and therefore a like 
right to intervene, without waiting for the tardy or uncertain action of 
others. 

The slave trade is an offense for which the sea is not free, though not 
yet regarded in international law as piracy, because there are stall 
countries where slavery is legalized. But there is no question that a 
nation whose laws prohibit slavery may capture on the high sea any 
vessel laden with slaves intended to be lauded on her coast, or any ves- 
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set sailing for the purpose of prosecuting the slave trade on her shores. 
Nor is there any doubt that so soon as the abolition of slavery becomes 
universal, international law will sanction dealing with a slaver as with 
a pirate, and for the same reason of general self-defense. 

Nor is the sea free to any vessel whatever, not carrying the flag of 
some country, and shown by its papers to be entitled to carry that flag; 
and the armed vessel of any nation may capture a vessel not so pro- 
tected. Sailing independently of any particular nationality is harmless 
in itself, and may be consistent with entire innocence of conduct. But 
if allowed, it might offer a convenient shelter for many wrongs, and it 
is therefore prohibited by the law of nations. 

Innocent trade may also be prohibited by any nation between other 
nations and its colonies, for reasons of policy. Such restrictions have 
been frequent, and their propriety has never been questioned. That a 
vessel engaged in such proliibited trade may be captured on the high 
seas and condemned, is shown by the case of Chui'ch v. Hubbart, and 
other authorities above cited. 

These are instances of the exercise upon the sea of the general right 
of self-protection, for the common benefit of nations, irrespective of the 
particular necessity of any one country. In most cases, restrictions 
imposed upon the freedom of the sea arise out of some particular 
national necessity. 

Thus it is well settled, that any vessel guilty of an infraction of a 
revenue or other law within the territorial waters of a nation, may be 
pursued and captured on the high seas; because, otherwise, such laws, 

devised for the protection of the national interests, might fail of being 
adequately enforced. 

Upon this principle also, was based the British act putting restric- 
tions ui)on the passage of a vessel on the high sea, approaching Great 
Britain from a port where infectious disease was raging. Quarantine 
and health regulations are usually enforced within the jurisdictional 
limit, and so confined, are in ordinary cases sufficient for their purpose. 
But when in a particular case they are insuflicient, and the necessity 
of protecting the country from incursion of dangerous disease requires 
it, no right of freedom of the sea stands in the way of putting proper 
restrictions on the approach of vessels, at any distance from the shore 
that may be found requisite. (6 Geo. lY, chap. 78.) 

The very grave, and often, to innocent individuals, ruinous restraints 
upon neutral trade for the interest of belligerents, the validity of which 
haalong been established in international law, afford a strong example of 
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the application of the s^ime principle. If a x>ort is blockaded, no nentral 
ship can enter it for any purpose whatever, even for the contiunanoe 
of a regular and legitimate commerce established before the war began. 
And such ship is not only prevented from entering the port, on pain of 
capture and confiscation of vessel and cargo, bat is liable to be cap- 
tured anywhere ui^on the high seas and condemned, if it can be shown 
either that the voyage is intended for a breach of the blockade, or that 
such breach has actually taken place. And, though snch is not the 
general rule, it is shown by the decision of Lord Stowell, before cited, 
that if the necessities of a successfid prosecution of the war require it^ 
a belligerent may even interdict neutral commerce with ports not block- 
aded. Admitted by that great judge that such a measure is unusual, 
harsh, and distressing, and not to be resorted to without necessity, it is 
nevertheless held to be justifiable when the necessity does actuafly 
arise, though that necessity is only for the more effectual prosecution 
of a war. 

The same rule applies to the conveyance by a neutral to a belligerent 
port, of freight which is contraband of war, though such fireight may 
not be designed to be in aid of the war, but may be only the continu- 
ance of a just and regular commerce, before established. And a vessel 
may be captured anywhere on the high seas if found to be engaged in 
that business. 

And so if a neutral vessel is engaged in the conveyance of belligerent 
dispatches or of passengers belonging to the military or naval service 
of a belligerent, though the vessel so employed may be a regular pas- 
senger ship on its accustomed route as a common carrier. 

Hostile freight on a neutral ship has long been held liable to capture. 
If the rule that the fiag covers the cargo may now be said to be estab- 
lished, it is of comparatively recent origin. 

Upon the same principle has been maintained the right of visitation 
and search, as against every private vessel on the high seas, by the 
armed ships of any other nationality. Though this vexatious and 
injurious claim has been much questioned, it is firmly established in 
time of war, at least, as against aU neutrals. Says Sir William Scott, 
in the case of Le Louis (2 Dodson, 244) : 

This right (of search), incommodious as its exercise may occasioni^y 

be, • • • has been fully established in the legal practice of nations, 
having for its foundation the necessities of self-defense. * 

1 Sajs Mr. Twi88 (Rights and Duties of Nations in Time of Wnr, ed. 1863, p. 176): 
''The right of vifliting and searching merchant shi|)s on the high seaii, olisenrea 
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It has been said that the right of search is confined to a time of war. 
That assertion proceeds npon the ground that only in time of war can 
the necessity for it arise. No one has ever claimed that the right 
should be denied in time of peace, if an equal necessity for it exists. 
And when such necessity has been regarded as existing, the right has 
been asserted. Prior to the war of 1812, between the United States 
and Great Britain, the latter country claimed the right in time of peace 
to search American ships on the high seas for British subjects serving 
as seamen. Though the war grew out of this claim, it was not relin- 
quished by Great Britain when a treaty of peace was made. It has 
been disused, but never abandoned. The objection to it on the part of 
the United States was the obvious one that it was founded upon no 
just necessity or propriety. Had it been a measure in any reasonable 
sense necessary to self-defense on the part of Great Britain, its claim 
would have rested on a very different foundation, and would have been 
supported by the analogy of all similar cases. The right of search is 
exercised without question as against private vessels suspected of being 
engaged in the slave trade. And it is very apparent, that as the in- 
creasing exigencies of international intercourse of all kinds render it 
necessary, the principle that allows it in time of war will be found suf- 
ficient to allow it in time of peace. The rule, as has been seen, grows 
out of necessity alone, and must therefore extend with the necessity. 

Lord Aberdeen, in a letter of 20th of December, 1841, to Mr. Everett, 
American minister (British and Foreign State Papers, vol. 30, p. 1177), 
claims the right of visitation of vessels on high seas in time of peace, 
far enough at least to ascertain their nationality. And in his dispatch 
to Mr. Fox, says : 

Lord StoweU in the weU-known case of the Swedish convoy, whatever be the ships, 
whatever be the cargoes, whatever be the destinations, is an incontestable right of 
the lawfully commissioned ship of a belligerent nation ; because, till they are visited 
and searched, it does not appear what the ships, or the cargoes, or the destinations 
are; and it is for the purpose of ascertaining these points that the necessity of this 
right of visitation and search exists.'' 

Every vessel is bound to submit to visit-ation and search, whether it be the vessel 
of a friend or of an ally or even of a subject; and submission may be compelled, if 
necessary, by force of arms, without giving claim for any damage incurred thereby, 
if the vessel npon visitation should be found not liable to be detained. • • • 
If the vessel be neutral, a belligerent is entitled to ascertain whether there is a con- 
traband of war or enemy's dispatches or military or naval officers of the enemy on 
board. 

"If the master of a neutral vessel resists by force (the right of search) that is a 
ground of confiscation, and consequently of capture." (Wildman's Rights of Ves- 
■elsy ohap. 2, p. 6.) 

14749 11 
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That it (the British Government) still maintains, and would exerrise 
when nei'essary its own right to ascertain the genuineness of any flag 
which a suspected vessel might bear; that if in the eierciseof this 
right, either from involuntary ern>r or in spite of every precaution, losa 
or injury should be sustained, a prompt re]uiration would lie afforded; 
but that it shouhl entertain for a single instant the notion of abandon- 
ing the right itself would be quite impossible. (Webster^s Works, voL 
6, p. 334.) 

Mr. Webster disputes this right, but has to admit that it does exist 
when specially necessjiry. He says: 

That there is no right to visit in time of peace except in the execution 
of revenue laws or other municipal regulations, in which cases the right 
is usually exercised near the coast or within the marine league, or 
where the vessel is justly snspected of violating the law of nations by 
piratical aggression; but, wherever exercised, it is a right of search. 
(Webster's Works, voLvi , p. 336.) 

The principle that thus subordinates private right to national neces- 
sity, is well stated by Mr. Manning (Int. Law, chap. 3, p. 252) : 

Tlie greatest liberty which law should allow in civil government, is 
the power of doing everything that does not injure any other person, 
and the greatest liberty which justice among nations demands, is that 
every state may do anything that does not injure another state with 
which it is at amity. The freedom of commerce and the rights of war, 
both undoubted as long as no injustice results fi*om them, become ques- 
tionable as s(K>n as their exercise is grievously injurious to any inde- 
pendent state, but the great difference of the interest concerned makes 
the trivial nature of the restriction that can justly be placed upon 
neutrals ai)[>ear inconsiderable, when balanced against the magnitude 
of the national enterprises which unrestricted neutral trade might com- 
promise. That some interference is justifiable, will be obvious on the con- 
sideration that if a neutral had the power of unrestricted c»omnierce, he 
might carry to a ]>ort blockaded and on the i>oint of surrendering, pro- 
visions which should enable it to hold out and so change the whole 
issue of a war: and thus the vital interests of a nation might be sacri- 
ficed to augment the riches of a single individual. 

Azuni carries the principle still further, and holds that even national 
rights should yield to the rights of another nation, when the conse- 
quences to the latter are the more important. He remarks (part ii, 
chap, m, art. 2, sec. 4, p. 178): 

When the i>erfect right of one nation clashes with the perfect right 
ot another, reason, justice, and humanity require that in such case the 
one that will experience the least damage should yield to the other. 

And Paley, in a striking passage, applies the same principle even to 
the oblig;ition to observe treaties, one of the highest obligations known 
to international law. (Moral Philosophy, book 6, chax>. 12.) 
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When the adherence to a public treaty would enslave a whole peo- 
ple, would block up seas, rivers or harbors, depopulate cities, condemn 
fertile re^ons to eternal desolation, cut off a country from its sources 
of provision or deprive it of those commercial advantages to which its 
climate, productions, or commercial situation naturally entitle it, the 
magnitude of the particular evil induces us to call in question the ob- 
ligation of the general rule. Moral philosophy furnishes no precise so- 
lution to these doubts. • • * She confesses that the obligation of 
every law depends upon its ultimate utility; that this utility having a 
finite and determinate value, situations may be feigned and conse- 
quently may possibly arise, in which the general tendency is outweighed 
by the enormity of the particular mischief. 

In all these cases of restrictions upon private rights on the high 
seas, familiar and well settled, the principle upon which they rest is 
the same, the subordinatioitof individual interest to that of a nation, 
when necessity requires it. Upon no other ground could they be 
defended. Grotius, speaking of neutral trade in articles not usually 
contraband of war, but used indiscriminately in war and peace, such 
as money, provisions, etc., says (book III, ch. I, sec. 5) : 

For, if I can not defend myself without seizing articles of this 
nature which are being sent to my enemy, necessity gives me the right 
to seize them, as we have already explained elsewhere, under the 
obligation of restoring them unless there be some other reason sux>er- 
vening to prevent me. 

Mr. Wheaton, commenting upon this opinion of Grotius, points out 
that it is placed by that author entirely upon the ground of the right 
of self-defense, under the necessities of a particular case; that Grotius 
does not claim that the transportation of such property is illegal in 
itself, or exposes the vessel carrying it to capture; but that necessity 
nevertheless justifies in the case in which it actually arises, the seizure 
of the vessel as a measure of self-defense. And he shows by further 
reference that it was the opinion of Grotius that a necessity of that 
sort exempts a case from all general rules. (Law of Nations, p. 128.) 

Mr. Manning (p. 263) thus detines the rights of belligerents as against 
neutral commerce: 

"It consists merely in preventing vessels from interfering with the 
rights of belligerents, and seeking their own emolument at the direct 
expense of one party in the contest." 

And Azuni (part 2, chap, ii, art 2, sec. 14, p. 91) remarks: 

"The truth of this theory (right of neutral trade) does not, however, 
deprive belligerents of the right of stopping the commerce of neutrals 
with the enemy, when they deem it necessary for their own defense," 
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The illustrations thas cited are cases of sach common aud frequent 
occurrence, that the rules which control them have become exactly 
formulated by courts of justice, as well as by writers on the subject, 
and have passed by common consent and usage into the domain of set- 
tled international law. 

But many instances have occurred in the history of nations, excep- 
tional in their character and not provided for under any general rule, 
where a similar necessity to that which dictated those rules has required 
an analogous act of self-defense by a nation, in some particular case. 
And such protection has been extended, through both legislative and 
executive action, by the governments affected. Some of these instances 
may be usefully referred to, since they are in complete analogy to the 
present case, except that, both in respect to the necessity that prompted 
them and the importance of the iiyury sought to be restrained, they all 
fall far short of the exigency here under consideration. 

In the valuable pearl fisheries of Ceylon, the British authorities have 
long excluded all other nations from participation in or interference 
with them, though these fisheries extend into the open sea for a dis- 
tance varying from 6 to 20 miles from the shore. 

A regulation was enacted by the local Biitish authorities, of March 
9, 1811, authorizing the seizure and forfeiture of any vessel found 
hovering on the pearl banks on the west coast of Ceylon, on water 
of between 4 and 12 fathoms, the same being an area of the oi>en 
sea extending 90 miles up and down the coast and of variable width, 
but distant about 20 marine miles from the coast at the farthest point. 
This regulation is still in force. (Regulations No. 3, of 1811, for the pro- 
tection of Her Majesty's pearl banks of Ceylon). 

An ordinance issued in 1842 prohibited the use of any dredge for 
fishing within the limits of the pearl banks, on pain of forfeiture and 
imprisonment. 

The ordinance of November 30, 1843, prohibited the possession or 
use of nets, dredges, and other instruments such as might be prejudicial 
to the Government pearl banks, acithin 12 miles of any part of the 
shore lying between two designated x>oints. The penalties annexed 
were forfeiture and imprisonment. Suspected persons might be 
searched. This regulation is still in force. (No. 18, 1843, an ordinance 
to declare illegal the possession of certain nets and instruments within 
certain limits.) 

The ordinance of November 18, 1890, prohibited all persons from 
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fishing for chanks, beches-demer, corals, or shells within an area lying 
inside of a straight line drawn up and down the coast, the ends being 
distant 6 miles from shorOj and the most remote point being distant 
over J20 miles from shore. Forfeiture, fine, and imprisonment were the 
penalties prescribed. This regulation is still in force. (No. 18, 1890, 
an ordinance relating to chanks.) (For copies of these acts, see Case 
of the United States, App., Vol. i, p. 401.) 

An act passed in 1888 by the federal council of Australia extended 
(with respect to British vessels) the local regulations of Queensland 
on the subject of the pearl fisheries to an area of open sea off the coast 
of Australia, varying in width from 1:2 to 250 marine miles. Fines, seiz- 
ures, and forfeitures were the penalties proscribed. (51 Vict., No. 1.) 

An act passed in 1889 by the federal council of Australia extended 
(with respect to British vessels) the local regulations of western Aus- 
tralia on the subject of the pearl fislieries to an area of open sea off the 
northwestern coast of Australia lying within a parallelogram of which 
the northwestern corner is 500 marine miles from the coast. (53 Vict., 
4th Feb., 1889, Case of the United States, App., Vol. i, p. 468.) 

Similar restrictions upon the pearl fisheries in the open sea have been 
likewise interi)osed by the Government of Colombia. 

A decree by the governor of Panama in the United States of Colom- 
bia, in 1890, prohibited the use of diving machines for the collection of 
pearls within a section of the Gulf of Panama, which is between 60 and 
70 marine miles in width, and of which the most remote point is 30 ma- 
rine miles from the main land. (Gaceta de Panama, February 6, 1890, 
Case of the United States, App., Vol. i, p. 485.) 

Legislation of the same character has also taken place in France and 

Italy in reference to coral reefs in the open sea and outside the juris- 
dictional limits. 

The French law of 1864 relating to the coral fisheries of Algeria and 
Tunis required all fishermen to take out licenses to fish anywhere on 
the corlil banks, which extend into the Mediterranean 7 miles from 
shore. In addition to this license all foreign fishermen were required 
to take out patents from the Government, for which a considerable sum 
had to be paid ; and by the recent act of 1888, foreign fishermen are i)re- 
clnded entirely from fishing within 3 miles from shore, apparently leav- 
ing the former regulations in force with respect to such portions of the 
coral banks as lie outside of those limits. (Journal Officiel, March 2, 
1888), (Case of the United States, App., Vol. I, p. 469.) 
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By a hiw (;iia<;te(l in Italy in 1877, and a decree issm'd in 1892, licensee 
iii'i'i re(|iiired of all ve88el8 operating on the coral banks lying off tbe 
(M)aHt of Sardinia, at dintanr^es which vary from 3 to 15 miles from land. 

( Jnd(^r the regulationrt there prescribed, the discoverer of a new coral 
))ed at any point is entitled to take possession of it, and to identity his 
(iiK(;ovcry by means of a buoy suitably marked, which confers upon 
him the privilege of working the bank as a private monopoly for two 
years. 

Oir the southwestern coast of Sicily there are three coral reef^ situ- 
ated, respectively, at a distance of 14, 21^ and 32 miles from shore. 

The Italian law of 1877 and decree of 1882 extend to these, subject 
to the modifications introduced by the three following decrees. (Official 
Pamphlets, No. 3700, series 2 of March 4, 1877; No. 1090, series 3, No- 
vember 13, 1882.) 

Tiie decree of L877 prohibited all fishing on the nearest of the three 
banks, viz, that situated 14 miles from shore, and provided that the 
other two should be divided into sections which should be fished in 
rotation. 

The decree of 1888 prohibited all operations on all three banks nntil 
further notire, in order that the coral, which was then almost ex- 
hausted, miglit be given time to renew itself. 

The decree of 1892 provided tliat fishing might begin again under 
the original regulations after the close of the fishing season of 1893. 
(Case of the United States, App., Vol. I, p. 470). 

Oyster beds in the open sei^ have been made the subject of similar 
legislation in Givat Britain. 

A section of the British *< Sea Fisheries Act,^ 1868, conferred upon 
the Cmwn the right by onlers in ex)uncil to restrict and regulate dredg- 
ing for oysters on any oyster bed within twenty miles of a straight line 
drawn between two sj)eeilied points on the coast of Ireland, ^^ontsidc 
of the exelusive tishery limits of the British Isles.'* The act extends to 
all boats spivMlled in the order, whether British or foreign (31*and 32 
Viet., eh. 4,"i, sec. (>7: Case of the United States, App., Vol. I, p. 457). 

The same as to herring fisheries: " Thr Herring Fishery (Scotland) 
Aii. />>'.'»*• eonterriHl authority upon the Fishery Board of Scotland, to 
pn>hibit eert^iin modes of fishing known as beam trawling and other 
fniwUng, within an uixm of the open sea on the northeastern coast of 
f«^>tlauil over 2,(HH) square miles in extent, of which the most remote 
\H\i\\X is alvmt >*> mtirinr mih-* from land ^52 and 53 VieU, eh. 23, 
«»• T; C;^se of the I'nittHi States, App., Vid. I, p. 458). 
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The taking of seal, in whatever country they have been found, has 
been in an especial manner the subje(*.t of legislative and governmental 
regulation and rentrietion in the open sea. And in such actions Great 
Britain and Canada have been conspicuous. 

By an act of the British Parliament passed in 1863, the colony of New 
Zealand was made coextensive with the area of land and sea bounded 
by the foUowing parallels of latitude and longitude, viz., 33^ S., 53^ S.; 
162° E., 1750 W. The southeastern corner of this parallelogram is 
situated in the Pacific Ocean over 700 miles from the coast of New 
Zealand (26 and 27 Vict., ch. 23, sec. 2). 

In 1878 the legislature of New Zealand passed an act to protect the 
seal fisheries of the colony, which provides: 

(1) For the establishment of an annual close season for seals, to last 
from October 1 to June 1. 

(2) That the governor of New Zealand might, by orders in council, 
extend or vary this close season as to the whole colony or any part thereof^ 
for three years or less, and before the expiration of such assigned period 
extend the close season for another three years. (See Fish Protection 
Act, 1878, 42 Vict., No. Ak\.) 

Under the authority of this statute, a continuous close season was 
enforced by successive orders in council, from November 1, 1881, until 
December 31 , 1889. These extreme measures were deemed nectessary 
ni order to prevent the complete extermination of the seals at an early 
date. (See Reports of Department of Marine of New Zealand for the 
years 1882, 1885, 1886-'87, 1887-'88, 1889-W. Also the Report of the 
U. S. Fish Commission.) 

Another act, passed in 1884, conferred additional authority upon the 
governor in council to make such special, limited, and temporary reg- 
ulations concerning close seasons '* as may be suitable for the whole or 
any part or parts of this colony, etc." All seals or other fish taken in 
violation of such orders were to be forfeited with the implements used 

in taking them. (The Fisheries Conservative Act, 1884, 47 Vict., No. 48.) 
A third act, even more stringent in its terms, was passed in 1887, 

which provided : 

(1) That the mere possession of a seal by any person during a close 
season should be proof, in the absence of satisfactory evidence to the 
contrary, that it had been illegally inken. 

(2) That all vessels taking or containing seals at such times should be 
forfeited to the Crown. 
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(3) That the commander of any public vessel might seize, search, and 
take any vessel so offending anywhere ^' within the jurisdiction of the 
government of the colony of New Zealand.'' 

In other words, authority was conferred by these acts to seize vessels 
for illegally taking seals over an area of the open sea extending at the 
furthest point 700 miles from the coast; and the government of New 
Zealand has since kept a cruiser actively employed in enforcing these 
regulations. (The Fisheries Conservative Act, 1887, 51 Vict., No. 27; 
Rep. of U. S. Fish Com. ; Case of the United States, App., Vol. i, p. 440.) 

An ordinance of the Falkland Islands, passed in 1831, established a 
close season for the islands and the surrounding waters, firom October 
to April in each year. Two of the islands lie 28 miles apart, and this 
regulation is enforced in the open sea lying between them. (Bep. of 
U. S. Fish Com.; affidavit of Capt. Buddington; Case of the United 
States, App., Vol. I, p. 435.) 

The Newfoundland Seal Fishery Act, 1892, passed in April of that 
year by the legislature of that country, provides: 

(1) That no seals shall be killed in the seal-fishing grounds lying off 
the island at any period of the year, except between March 14 and 
April 20, inclusive, and that no seal so caught shall be brought within 
the limits of the colony, under a penalty of $4,000 in either instance. 

(2) That no steamer shall leave any port of the colony for the seal 
fisheries before six o'clock a. m. on March 12, under a penalty of $5,000. 

(3) That no steamer shall proceed to the seal fisheries a second time 
in any one year, unless obliged to return to port by accident. 

This act extends and enlarges the scope of a previous act, dated 
February 22, 1879, which contained similar provisions, but with smaller 
l)enalties, and iilso the provision which is still in force, that no seal 
shall be caught of less weight than 28 pounds. (55 Vict., Case of the 
United States, App., Vol. I, p. 442.) 

The seal fisheries of Greenland were the subject of concurrent legis- 
lation in 1875, 1876, and 1877 by England, Norway, Sweden, Denmark, 
and Netherlands, which prohibits all fishing for seals by the inhabi- 
tants of those countries before Ai)ril 3 in any year, within an area of 
the open sea boundetl by the following parallels of latitude and longi- 
tude, viz, 670 K, 75^ N., 5o E., 17^ W. (British and Foreign State 
Papers, vol. lxx, pp. 307, 368, 513; vol. Lxxiii, pp. 282, 283, 708. 
" The Seal Fishery Act, 1875," 38 Vict., cap. 18.) 

Under the law of Uruguay the killing of seals on the Lobos and 
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ofher islands ^< in that part of the ocean adjacent to the departments 
of Maldonado and Bocha " is secured to contractors, who pay to the 
Government a license fee and duty. (Acts of July 23, 1857, and June 
28, 1858, Oaraira, vol. i, pp. 440 and 448, Digest of Laws. Appendix 
to the Case of the United States, Vol. I, p. 448.) 

By the law of Eussia, the whole business of the pursuit of seals in 
the White Sea and Caspian Sea, both as to time and manner, is regu- 
lated, and all killing of the seals except in pursuance of such regula- 
tions is prohibited. (Code of Russian Laws Covering Eural Industries, 
vol. xn, part ii. Appendix to the Case of the United States, Vol. I, 
p. 445.) 

The firm and resolute recent action of the Russian Government in 
prohibiting in the open sea, near the Commander Islands, the same 
depredations upon the seal herd that are complained of by the United 
States in the present case, and in capturing the Canadian vessels en- 
gaged in it, is well known and will be universally approved. That 
Great Britain, strong and fearless to defend her rights in every quarter 
of the globe, will send a fleet into those waters to mount guard over 
the extermination of the Russian seals by the slaughter of pregnant 
and nursing females, is not to be reasonably expected. The world will 
see no war between Great Britain and Russia on that score. 

The "hovering acts" of the British Parliament and of the American 
Congress have already been mentioned. These hovering acts were 
ena€t«d in England in 1736 and in the United States in 1799, and pro- 
hibited the transhipment of goods at sea within 4 leagues or 12 miles 
of the coast. Fine and forfeiture were the prescribed penalties. 

The English act prohibited any foreign vessel having on board tea 
or spiriti) from "hovering'' within 2 leagues or 6 miles of the coast. 

The American act authorized the officers of revenue cutters to board, 
search, examine, and remaiTi on board of all incoming vessels, domestic 
or foreign, when within 4 leagues or 12 miles of the coast. (9 Geo. II, 
ch. 35; U. S. Rev. Stat., sees. 2760, 2867, 2868; Case of the United 
States, App., Vol. I, p. 493.) 

The French legislation, which is in effect similar to the English and 
American hovering ai*ts, has also been before alhided to.^ 

The British act in reference to vessels clearing from infected ports 
has also been referred to, which required all vessels coming from plague- 



^ For the Bubstanoe of these acts, as stated by M. Ciesp, see Appendix, infra, 
pagelSe. 
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Htricken places to make signals on meeting other ships, 4 leagueM from 
coast. (26 Geo. II, Ch. — .) 

Another act establishes 2 leagues from the coast as the distance 
within which shi]>s are amenable to the British quarantine regula- 
tions. (6 Geo. IV, ch. 78.) 

Another act of the British Parliament affords a conspicuous instance 
of a control exercised over the high sea, tor a long distance outside the 
utmost boundary of a littoral sea, as a means of a defense against a 
special danger then thought to exist. It was luissed and enforced for 
the purpose of preventing the escape of the Emperor Napoleon when 
confined on the island of St. Helena. 

This act authorized the seizure and condemnation of aD vessels found 
hovering within 8 leagues or 24 miles of the coast of St. Helena during 
the captivity of Nai>oleon Bonaparte on the island, reserving to ships 
owned exclusively by foreigners the privilege of first being warned to 
depart before they I'ould legally be seized and condemned. (56 Geo. 
Ill, ch. 23; Case of the United States, App., vol. 1, p. 405.) 

A still more extensive and very recent assumption of dominion over 
the sea for defensive and fiscal purposes, is to be found in an act passed 
by the legislature of Queensland on June 24, 1879, which annexed to 
that country all tlie islands lying off the northeastern coast of Austra- 
lia, within a <lefined limit, which, at its furthest pointy extends 250 
miles out to sea. 

The boundary thus adopted includes nearly the whole of Torres 
Strait, a body of water 60 miles in width, separating Austr^ia fh>m 
New Guinea, and forming the connecting link between the Pacific and 
Indian oceans. 

Under the authorify of this Annexation Act, the Government of 
Queensland has exercised complete i>olice jurisdiction over the Strait, 
has suppressed the traflic in liquor in the objectionable form in which 
it formerly prevaileil* and has derived from the trafi^c as since restrict- 
ed, a large revenue through the medium of customs duties. (43 Vict,, 
ch. 1. Rep. U. S. Fish Com. See •• Gold-Gems and Pearls in Ceylon 
and Southern India,'' by A. M. & L, 1888, p. 206.) (Case of the 
United States, App. Vol. I, p. 467.) 

An effort is made in the British counter case to diminish the finroe of 
the various statutes, regulations and decrees above cited* by the sug- 
gestions that they only take eftei*t within the municipal jurisdiction 
of the countries where they are promulgated, and upon the citizens of 
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those countries outside the territorial limits of such jurisdiction. In 
their strictly legal character as statutes, this is true. No authority need 
have been produced on tliat point. But the distinction has already 
been pointed out, which attends the operation of such enactments for 
such purposes. Within the territory where they prevail, and upon its 
subjects, they are binding as statutes, whether reasonable and neces- 
sary or not. Without, they become defensive regulations, which if 
they are reasonable and necessary for the defense of a national inter- 
est or right, will be submitted to by other nations, and if not, may be 
enforced by the government at its discretion. 

Otherwise their effect would be to exclude the citizens of the coun- 
try in wliieh they are ena<ited from a use of the marine products it is 
seeking to defend, which is left open to the inhabitants of all other 
countries, thus leaving those products to be destroyed, but excluding 
their own people from sharing in the profits to be made out 
of the destruction. Will it be contended that such is the result 
that is either contemplated or allowed to take place by the govern- 
ments which have found it necessary to adopt such restriction st 

It would be much more to the purpose if it could be shown either 
that any nation had ever protested against or challenged the validity 
of any of these regulations outside the territorial line, or that any 
individual had ever been permitted to transgress there with impunity. 
In the case of any of the statutes of Great Britain and her colonies 
that have been referred to, if any enterprising poacher, armed with an 
attorney and a battery of authorities on the subject of the extent of 
statute jurisdiction, should attempt the extermination or even the 
injury of the protected products, in defiance of the regulations pre- 
scribed, he would speedily ascertain, without the assistance of an 
international arbitration, that he had made a mistake, and that to 
succeed in his undertaking he would need to be backed up by a fleet 
too strong for Great Britain to resist. 

In the light of this accumulation of authority and precedent, drawn 
from every source through which the sanction of international law can 
be derived or the general assent of mankind expressed, what more 
need be said in elucidation of the grounds upon which this branch of 
the case of the United States reposes f Have we not clearly established 
the proposition, that the dominion over the sea, once maintained by 
maritime nations, has been surrendered only so far as to permit such 
private use as is neither temporarily nor permanently injurious to the 
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imix^rraiit and just interests of those nations, and that as against such 
injury, however oi*casioned, the right of defense has alwa3r8 been pre- 
served, and has always been asserted on the high sea, and even aiK>n 
foreign territ4)ry. It will be seen, we resi>ectfiilly submit, that this 
ease presents nothing new, except the particular circumstances of the 
application of an universal and necessary principle to an exigency that 
has not arisen in this pre<*ise form before. 

The steadfast advance whi<*h the law of nations has made, from the 
days of its rudiments to the present time, and which still must con- 
tinue to be made tlirough all time, has been and must always be by 
the process of analog^', in the application of fundamental principles, 
from which the rules of all new cases as they successively and con- 
stantly arise must be deduced. Neither this nor any other system of 
human law can stand still, for it must perish unless it keeps pace with 
the \icissitudes of society, and meets adequately all the new emer- 
gencies and requirements which they from time to time produce. Law 
has its roots in the past, but its efficacy must take place in the present. 
Says Mr. Phillimore (Int. Law, vol. 1, sec 39): 

Analogy has great influence in the decision of international as well 
as municipal tribunals; that is to say, the application of the principle 
of a rule which has been adopted in certain former cases, to govern 
others of a similar character as yet undetermined. 

Analog}' is the instrument of the progress and development of the 
law. (Bowyer's Readings, p. 88.) 

If a precedent arising ui>on the same facts is not forthcoming, it is 

only because there is no precedent for the conduct complained of. The 

same right was never before invaded in the same way. That does not 

take the case out of the operation of the principle upon which all 

precedents in analogous incidents depend, and it applies with the same 

force to every case that arises within its scope. The particular precedent 

is created when the necessity for it appears. The absence of it when 

the necessity has never arisen, proves nothing. The only inquiry is 

whether the case comes within the general rule. 

But were it possible to regard the present case as in any respect out- 
side the seoi)e of rules hitherto established, its determination would 
then be remitted to those broader considerations of moral right and 
justice which constitute the foundation of international law. It is the 
application of those cardinal principles that must control every case of 
new impression that can arise between nations. The law of nations 
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baa no otker source than that, except in its conventionalities. Sir B. 
Phillimore, in Qaeen v, Kehn {supraj p. 68), remarks in respect to such 
acase: 

Too rudimental an inquiry must be avoided, but it must be remem- 
bered that the case is one of i^rimflp iiit/>re««ioM/», of the greatest im- 
portance both to England and to other states, and the chiiraoter of it 
in some deerree necessitates a reference to first principles. In the 
memorable answer pronounced by Montesquieu to be reponse nans 
repliquej and framed by Lord Mansfield and Sir George Lee, of the 
British, to the Prussian Government: "The law of nations is said to 
be founded upon justice, equity, convenience, and the reason of the 
thing, and confirmed by long usage. 

Chancellor Kent says (1 Commentaries, p. 32): 

As the end of the law of nations is the happiness and perfection of 
the general society of mankind, it enjoins upon every nation the punc- 
tual observance of benevolence and good will as well as of justice toww^s 
its neighbors. This is equally the policy and the duty of nations. 
• • • (p. 181). The law of nations is placed under the protection of 
public opinion. • • • Its great ftindamental principles are founded 
in the maxims of eternal truth, in the immutable law of moral obliga- 
tion, and in the suggestions of enlightened public interest.^ 

Many authorities on this point have been presented in a former 
branch of this argument. They might be multiplied to an indefinite 
extent, as well from continental as from English and American writers 
and judges. But apology should rather be offered for citing any 
authority at all, upon a proposition so fundamental and so obvious. 

It is with the greatest respect submitted, and in our judgment it 

>SayB Jndge Story (Con. of Laws, sec. 3): ''In resting on the basis of general 
convenienee and the enlarged sense of national dnty, rules have from time to time 
been promulgates^ by jurists and supported by courts of justice by a course of judi- 
cial reasoning which has commanded almost universal confidence, respect, and obedi- 
ence, without the aid either of municipal statutes or of royal ordinances, or of inter- 
national treaties.'^ 

Mr. Twiss (Int. Law, part 1, sec. 86), divides the sources of law of nations as follows : 
"The natural or necessary law of nations, in which the principles of natural justice 
are applied to the intercourse between states; secondly, customary law of nations 
which embodies those usages which the continued habit of nations hiis sanctioned 
for their mutual interest and convenience, and thirdly, the conventional or diplomatic 
law of nations. * * « Under this last head many regulations will now be found 
which at first resulted from custom or a general sense of justice.'' 

Mr. Amos, in his note to Manning (book 2, chap. 1, p. 85) remarks : '' Though 
the cofltomary usages of states in their mutual intercourse must always be held to 
afford eYidenoe of implied assent, and to continue to be a mean basis of a structure 
of the law of nations, yet there are several circumstances in modern society which 
teem to indicate that the region of the influence will become increasingly r(>stricted 
as compared with that of the influence of well-ascertained ethical principles and 
formal convention." 



J 
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can not be too clearly kept in view, that the duty ret)uested of this High 
Ttibuual is not the discussion of abstract theories, nor the establish- 
ment of propositions applicable to cases not before it, nor the determi- 
nation of diplomatic controversies that have longeeosed to be material 
The question, and the only t[uestion to be decided, is whether the own- 
ers of the Canadian vessels engaged in the destruction of the seals in 
Bering Sea, have an indefeasible right as against the Government of 
the United States, upon the circumstances of this case, to continue such 
destruction, at the times, in the places, in the manner, and with the 
consequences shown by the evidence. That question is neither tech- 
nical nor scholastic, nor does it dei>end upon finespun reasoning or rec 
ondite learning. It is to be regarded in the large and fair-minded 
view which accords with the dignity of the parties to this controversy, 
the character of the Tribunal to which they have submitted it, and a 
just deference to that opinicm of civilized mankind which is the ulti- 
mate criterion of international law, and the final arbitrator in all inter- 
national disputes. Surveyed in this light, upon its just and actual 
facts, and looking at it as it stands apparent to the world, what are ita 
proposals, when fairly and simply stated f Let the leading facts before 
stated, be recapitulated. 

Here is a herd of amphibious animals, half human in their intelli- 
gence, valuable to mankind, almost the last of their 8[)ecies, which from 
time immemorial have established their home with a constant ant in ii« 
retertendi on islands once so remote from the footsteps of man, that these, 
their only denizens, might reasonably have been exi>ected to be per- 
mitted to exist, and to continue the usefulness for which the benefi- 
cence of the Creator designed them. Upon these islands their young 
are begotten, brought forth, nurtured during the early months of their 
lives, the land being absolutely necessary to these processes, and no 
other land ha\ing ever been sought by them, if any other is in fiurt 
available, which is gravely to be doubted. 

The Russian and United States Governments, successively proprie- 
tors of the islands, have by wise and careful supervision cherishetl and 
protected this herd, and have built up from its product a permanent 
business and industry valuable to themselves and to the world, and a 
large source of public revenue, and which at the same time preserves the 
animals from extinction, or from any interference inconsistent with the 
dictates of humanity. 

It is now proposed by individual citizens of another country, to lie 
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in wait for these animals on the adjacent sea during the season of re- 
production, and to destroy the pregnant females on their way to the 
islands, the nursing mothers after delivery while temporarily off 
the islands in pursuit of food, and thereby the young left there to 
starve after the mothers have been slaughtered ; the unavoidable re- 
sult being the extermination of the whole race, and the destruction of 
the valuable interests therein of the United States Government and of 
mankind; and the only object being the small, uncertain, and temporary 
profits to be derived while the process of destruction lasts, by the indi- 
viduals concerned. 

And it is this conduct, inhuman and barbarous beyond the power of 
description, criminal by the laws of the United States and of every 
civilized country so far as its municipal jurisdiction extends, m respect 
to any wild animal useful to man or even ministering to his harmless 
pleasure, that is insisted upon as a part of the sacred right of the freedom 
of the sea, which no nation can repress or defend against, whatever its 
necessity. Can anything be added to the statement of this proposition 
that is necessary to its refutation! 

What precedent for it, ever tolerated by any nation of the earth, is 
produced! From what writer, judge, jurist, or treaty is authority to 
be derived for the assertion that the high sea is or ever has been free 
for such conduct as this, or that any such construction was ever before 
given to the term "freedom of the sea" as to throw it open to the 
destruction, for the profit of individuals, of valuable national interests 
of any description whatever! Let those who claim to setup such a 
right as justified by any known law of nations, produce the authority 
or the precedent to establish it. 

If this proposal were submitted to the enlightened judgment of man- 
kind, if the question of its acceptance were made to depend upon those 
considerations of justice, morality, humanity, benevolence, and fair deal- 
ing that, as we have seen, form the groundwork of international law, 
and of all usages under it that have become established, it can not be 
open to doubt what the answer to it must be. There can be but one 
side to such an inquiry, if ideas of right and wrong, or even of sound 
policy, are to prevail. To escape that result, some arbitrary and inflex- 
ible rule of controlling law must be discovered, against which justice, 
morality, and fair dealing are powerless. We deny that any such rule 
forms a part, or can ever be permitted to form a part, of any recognized 
system of international law. 
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Many cases may be supposed, each of which, shouhl it arise, would 
be ill its particular facts a new case, in ilhistration of the proi)osition 
for which we contend. Suppose that some method of explosive destruc- 
tion should be discovered by which vessels on the seas adjacent to the 
Newfoundland coast outside of the jurisdictional line could, with profit 
to themselves, destroy all the fish that resort to those coasts, and so put 
an end to the whole fishing industry upon which their inhabitants so 
largely dei)end. Would this be a business that would be held justifi- 
able as a part of the freedom of the sea T although the fish are ad- 
mitted to be purely feree naturte^ and the general right of fishing in 
the open sea outside of certain limits is not denied. 

An Atlantic cable has been laid between America and Great Britain, 
the operation of which is important to those countries and to the world. 
Suppose some method of deep-sea fishing or marine exploration should 
be invented, profitable to those engaged in it, but which should inter- 
rupt the operation of the cable and perhaps endanger its existence. 
Would those nations be powerless to defend themselves against such 
consequences, because the act is perpetrated ui)on the high seaf 

Suppose vessels belonging to citizens of one country to be engaged 
in transporting for hire across the sea to ports of another, emigrant« 
from plague-stricken and infected places, thus carrying into those ports 
a destructive contagion. If it should be found that measures of de- 
fense inside of the three-mile or cannon-shot lines were totally inade- 
quate and inefiectual, would the nation thus assailed be deprived of 
the power of defending itself against the approach of such vessels, as 
far outside that line as the actual necessity of the case might require f 
This question is answered by the acts of the British Parliament before 
referred to, applicable to just such a case. 

If a light-house were erected by a nation in waters outside of the 3- 
mile line, for the benefit of its own commerce and that of the world, if 
some pursuit for gain on the adjacent high sea should be discovered 
which would obscure the light or endanger the light-house or the lives 
of its inmates, would that government be defenseless! Lord Chief Jus- 
tice Coi*kburn answers this inquiry in the case of Queen r. Kehn above 
cited (p. 108) when he declares that such encroachments ujwn the high 
sea would form a part of the defense of a country, and ** come within 
the principle that a nation may do what is necessary for the protection 
of its own territory.^ 

In any of these cases, would it be necessary for the nation assailed 
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to supplicate tbe govermneTit to whiuh its assailants belonged, to pre- 
vent the miscbief complained of, as a matter of voluntary comity, and 
if such appli(?ation were disregarded, to submit! The whole history 
of the maritime world, and of Great Britain above all other countries 
is to the contrary. So far from individual rights on the sea of such a 
mischievous and injurious character having become recognized and es- 
tablished by the assent of mankind, so as to be regarded as justified 
by the international law that results Irom such an assent, the judgment 
and the conduct of nations have been altogether the other way, and 
necessarily must always be the other way if they are to protect them- 
selves, their interests, and their people from destruction. 

It will be seen from the correspondence between the governments of 
Great Britain and the United States, printed in the Appendix to the 
Case of the United States, that a convention between the two countries 
was virtually agreed upon as early as 1887, with the full concurrence of 
Russia, under which pelagic sealing in Behring Sea would have been 
prohibited between April 15 and October 1 or November 1 in each year, 
and that the consumnmtion of this agreement was only prevented by the 
refusal of the Canadian Government to assent to it. The propriety and 
necessity of such a repression was not doubted, either by the United 
States, Great Britain, or Russia. This convention, if completed, would 
have fallen far short both of the just right and the necessity of tbe United 
States in respect to the protection of the seals, as is now made apparent 
in the light of tbe much larger knowledge of the subject which has 
since been obtained. Still, it would have been a step towai*d the de- 
sired end. 

When it became apparent that Great Britain would be unable to 
consummate the proposed agreement, and that no restraint would be 
put by Her Miyesty's Government on the depredations of its colonists 
complained of, if the United States (xovernment had then taken the 
course which has since been pursued by the Government of Russia 
in respect to the seals on the Commander Islands, and refused to per- 
mit further slaughter of the seals in Bering Sea during the breeding 
time, what is it reasonable to believe would have been the judgment of 
the civilized world, as to the justice and propriety of the position thus 
assumed? Would not such action have been approved and acquiesced 
in by all nations, as it has been shown that similar action by many 
countries in all similar cases that have arisen has been approved and 

acquiesced in? And if it can be supx)osed, as it certainly can not be 
14749 12 
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supposed without' casting an unwarrantable aspersion upon Her Maj- 
esty's Government, that Great Britain would have undertaken to main- 
tain by naval force the Canadian vessels in the conduct in question, 
how far is it to be believed that she would been sustained by the gen- 
eral opinion of the world! More especially in view of the claim she 
has always successfully and justly asserted, of the right to x>rotect ;dl 
interests of her own against injury by individuals on the high sea for 
the sake of gain. 

And finally, if by the cx)ncurrent action of the United States, Great 
Britain, and Russia, a prohibition of pelagic sealing during the breeding 
time ha<l been effected, as proposed, would those three powers combined 
have had a better right to exclude any casual poacher under the flag of 
some other government from the depredations prohibited, than the Uni- 
ted States now has, standing alone f Or would they have been con- 
strained, by the requirements of what is called international law, to oc- 
cupy the humiliating position of standing idly by, while the interests 
they had found it necessary to unite in protecting, should be deliber- 
ately destroyed for the benefit of a few adventurers, whose methods 
defied law and disgraced humanity. 

What the United States Government would have been justified in 
doing in self-defense, by the exertion of such reasonable force as might 
be necessary, is precisely what she has aright to ask in the judgment 
of this Tribunal. There can not be one system of international law for 
the world and another for the closet, because the closet does not pre- 
scribe the law of nations; it derives it from those principles of right 
and justice which are adopted as a rule of action by the general assent 
and approval of mankind. 

Instead of taking its defence into its own hands, the Government of 
the United States has refrained from the exercise of that right, has 
submitted itself to the judgment of this Tribunal, and has agreed to 
abide the result. Its controversy is only nominally >nth Great Britain, 
whose sentiment and whose interest concur in this matter with those 
of the United States. It is really with a province of Great Britain, 
not amenable to her control, with which the United States Govern- 
ment has no diplomatic relations, and can not deal independently. 
Although the erroneous assumption that the United States claimed 
the right to make Bering Sea a mare dauaum^ ha« undoubtedly drawn 
Her Majesty's Government into a position in this dispute that it 
might not otherwise have taken. 
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If by the judgment of this high and distinguished Tribunal the 
Alaskan seal herd is sentenced to be extenninated, a result which the 
United States Government has been unable to anticipate, it must sub- 
mit, because it has so agreed. But it will not the less regret having thus 
bartered away that plain right of self-defense against unwarranted 
injury, which no nation strong enough to assert itself has ever surren- 
dered before. 

B. J. Phelps. 
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APPENDIX TO PART THIRD, DIVISION II (MR. PHELPS'S 

ARGUMExNT). 

ADDITIONAL AUTHORITIES ON THE QUESTION ON PROPERTY. 

[HOTS 1, PAGB 132. OPINIOH IN HAKNAM r«. MOCKKTT. (2 BAKKWAIX AND CRK8- 

WKLL,943.)] 

Bagley, J. A man's rights are the rifjlits of i>er8onal security, per- 
soual liberty, and private proj^erty. Private projiei ty is either property 
in possession, property in aetiou, or pn>perty that an individual has a 
special right to acquire. The injury in this case does not affect any 
right of personal security or i)ers<»nal lil>erty, nor any propertj' in i)08- 
session or in action, and the question then is whether there is any 
injuiy to any proiH»rty the plaintiff* had a si)ecial right to acquire. 

A man in trade has a right in his fair cliances of profit, and he gives, 
up time and capital to ac([uire it. It is for the good of the public that* 
he should. But, has it ever Ikh^u held that a man has a right in the 
chance of obtaining animals fera* naturWj where he is at no expensi» in 
enticing them to his premises, and where it may be at least question- 
able whether they will be of any service to him, and whether, indeed, 
they will not be a nuisance to the neighborhood! This is not a claim 
propter impotent iam because they are yonu g^ propter solum because they 
are on the plaintift'^s land, or propter induatriam because the plaintifl" 
has brought them to the place or reclaimed them, but propter tisum et 
coHHuetudinem of the birds. 

They, of their own choice, and without any expenditure or trouble 
on his part, have a predilection for his trees, and are disjMised to resort 
to them. But, has he a legal right to insist that they shall be perniitteil 
to do so! Allow the right as to these birds, and how can it he denied 
as to all others? In cimsidering a claim of this kind the nature and 
proi)erties of the bii-ds are not innnaterial. The law makes a distinc- 
tion between animals fitted for food and those which are not: between 
those which are destructive of private pnqierty and those which are 
not ; between those which have received protection by common law or 
by statute and those which have not. 

It is not alleged in this declaration that these rooks were fit for food ; and 
we know in fact that they are not generally so used. So far from being 
protected by law, they have been looked ui>on by the legislature as de- 
structive m their nature, and as nuisances to the neighborhood where 
they are established. Keeble vs. Ilickeringill (11 East., 574) bears a 
stronger resemblance to the present than any other case, but it is dis- 
tinguishable. • • • But in the first place, it is observable that wild 
fowl are protected by the statute 25 H. 8, c. 11 ; that they constitute 
a known article of food; and that a person keeping uj) a decoy ex|>end8 
money and employs skill in taking that which is of use to the public. 

It is a profitable mode of employing his land, and was considered by 
Lord llolt as a description of trade. That case, therefore, stands on a 
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different foundation trom this. All the other instances which were 
referred to in the argument on the part of the plaintiff are canes of ani- 
mals specially protected by acts of Parliament, or which are clearly the 
subjects of property. Thus hawks, fah'ous, swans, partridges, pheas- 
ants, pigeons, wild ducks, mallards, teals, widgeons, wild geese, black 
game, red game, bustards, and herons are all recognized by different 
statutes as entitled to protection, and consequently in the eye of the 
law are fit to be preserved. 

[KRRBLE V8, HICKBRINGILL. HILABT TERM 5 ANNE, HOLT'S RRPORTS, p. 17.] 

Action by owner of a decoy pond, frequented by wild fowl, against 
one who shot off a gun near his pond to the plaintift'^s loss, etc. 

During the course of the discussion by the judges, Holr, 0. J., said: 
• • ♦ "And the decoys si)oil gentlemen's game, yet they are not 
unlawful, for they bring money into the country. Dove cotes are law- 
ful to keep pigeons. 

Powell : The declaration is not good, but this being a special action 
on the case, it is helped by the verdict. If you frighten pigeons from 
my dove cote, is not that actionable? 

Montague: Yes, for they have animum revertendij and therefore you 
have property. 

In Vol. II, East's Reports, p. 571, is the case of Carrington vs. Tay- 
lor, which is also a case upon the subject of injury to the owner of a 
decoy pond. The reporter, in a note to this case, reports at length 
'Keeble vs. Hickeringill, which he states "is taken from a copy of Lord 
C. J. Holt's own MSS. in my possession." 

In this report it is said : " Holt, C. J. I am of opinion that this action 
doth lie. It seems to be new in its instance, but it is not new in the 
leason or principle of it. • • • And we do know that of long time 
in the kingdom these artificial contrivances of decoy ponds and decoy 
ducks have been used for enticing into those ponds wild fowl, in order 
to be taken for the proht of the owner of the i)ond, who is at the ex- 
pense of servants, engines, and other management, whereby the mar- 
kets of the nation maybe furnished; there is great reason to give 
encouragement thereunto; that tlie people who are so instrumental by 
their skill and industry so to furnish the markets should reap the ben- 
efit and have their action. 

[KOTE 1, (PAOR 149). EXTRACT FROM OPINION OF CniEF JUSTICE MARSHALL IN 

CHURCH V8. HUBBART, 2 CR., 187.] 

That the ^'iw of nations prohibits the exercise of any act of author- 
ity over a vessel in the situation of the Aurora^ and that this seizure 
is, on that account, a mere maritime trespass not within the exception, 
cannot be admitted. To reason from the extent of the protection a nation 
will afford to foreigners, to the extent of the means it may use for its own 
security, does not seem to be perfectly correct. It is opposed by prin- 
ciples which are universally acknowledged. The authority of a nation 
within its own territory is absolute and exclusive. The seizure of a 
vessel within the range of its cannon by a foreign force is an invasion 
of that territory, and is a hostile act which it is its duty to repel. But 
its power to secure itself from injury may certainly be exercised beyond 
the limits of its territory. 

Upon this principle, the right of a belligerent to search a neutral 
vessel on the high seas for contraband of wai* is universally admitted. 
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Tiecause the belligerent has a right to prevent the injury done to him- 
self by the assistance intended for lis enemy. So, too, a nation has a 
right to prohibit any commerce with its colonies. Any attempt to 
violate the laws made to protect this right is an injury to itself which 
it may prevent, and it has a right to use the means necessary for its 
prevention. These means do not appear to be limited within any cer- 
tain marked boundaries, which remain the same at all times and in all 
situations. If they are such as unne<*essarily to vex and harass foreigrn 
lawfal commerce, foreign nations will resist their exercise. If they are 
such as are reasonable and necessary to secure their laws firom \iolation, 
they will be submitted to. 

In different seas and on different coasts a wider or more contracted 
range in which to exercise the vigilance of the Government will be as- 
sented to. Thus in the Channel, where a very great part of the com- 
merce to and from all the north of Europe passes through a very nar- 
row sea, the seizure of vessels on suspicion of attempting an illicit 
{ trade must necessarily be restricted to very narrow limits; but on the 

coast of South America, seldom frequented by vessels but for the pur- 
pose of illicit trade, the vigilance of the Government may be extended 
somewhat further, and foreign nations submit to such regulations as 
are i-easonable in themselves and are really necessary to secure that 
monoi>oly of colonial commerce, which is claimed by all nations holding 
distant possessions. 

If this right be extended too far, the exercise of it will be re43isted. 
It has occasioned long and frequent contests which have sometimes 
ended in open war. The English, it will be well recollected, complained 
of the right claimed by Spain to search their vessels on the high seas, 
which was carried so far that the Guarda Costas of that nation seized 
vessels not in the neighborhood of their coasts. This practice was the 
subject of long and fruitless negotiations, and at length of open war. 
The right of the Spaniards was supposed to be exerci^^ unreasonably 
and vexatiously, but it never was contended that it could only be ex- 
ercised within the range of the cannon from their batteries. 

Indeed, the right given to our own revenue cutters to visit vessels 
four leagues from our coasts is a declaration that in the opinion of the 
American Government no such principle as that contended for has a 
real existence. Nothing, then, is to be drawn from the laws of the 
usages of nations, which gives to this part of the contnujt before the 
court the very limited construction which the plaintiff* insists on, or 
which proves that the seizure of the Aurora by the Portuguese gov- 
ernor was an act of lawless violence. 

[note 1, PAGE 150. OPINION OV JUDGE JOHNSON IN ROSE V9. HIMELT, 4 OR. 341.] 

I am of opinion that the evidence before us plainly makes out a case 
of belligerent capture, and though not so, that the capture may be 
justified, although for the breach of a municipal law. In support of 
my latter position, both principle and the practice of Great Britain and 
our own Government may be appealed to. The ocean is the common 
jurisdiction of all sovereign i>owers; from which it does not result that 
their powers upon the ocean exist in a state of susx)en8ion or equipoise, 
but that every power is at libertj' ux)on the ocean to exercise its sov- 
ereign right, pro\ided it does not act inconsistent with that general 
equality of nations which exists upon the ocean. 

The seizure of a shi]) aiK>n the high «eas, after she has committed an 
act of forfeiture within a territory, is not inconsistent with the sover- 



APPENDIX TO PART THIRD DIVISION IL 183 

eign rights of the nation to whic^h she belongs, becanse it is the law of 
reason and the general understiinding of nations that the offending 
individual forfeits his claim to protection, and every nation is the legal 
avenger of its own wrongs. Within their jurisdictional limits the rights 
ofsovereignty are exclusive; upon the ocean they are concurrent. What- 
ever the great principle of self defense in its reasonable and necessary 
exercise will sanction in an individual in a state of nature, nations may 
lawfully perform upon the ocean. This principle, as well as most others, 
may be carried to an unreasonable extent; it may be made the pretence 
instead of the real ground of aggression, and then it will become a just 
cause of war. I contend only for its reasonable exercise. 

The act of Great Britain of 24 Geo., 3, Chap. 47, is predicated upon 
these principles. It subjects vessels to seizure which approach with 
certain cargoes on board within the distance of four leagues of her 
coast, because it w(mld be difficult, if not impossible, to execute her 
trade laws if they were suffered to approach nearer in the prosecution 
of an illicit design; but if they have been within that distance, they 
are afterwards subject to be seized on the high seas. They have then 
violated her laws, and have forfeited the protection of their sovereign. 
The laws of the United States upon the subject of trade appear to have 
been framed in some measure alter the model of the English statutes; 
and the twenty-ninth section of the act of 1799 expressly authorizes 
the seizure of a vessel that has within the jurisdiction of the United 
States committed an act of forfeiture, wherever she may be met with 
by a revenue cutter, without limiting tlie distance from the coast. 

Se also the act of 1806, for prohibiting the im])ortation of slaves, 
authorizes a seizure beyond our jurisdictional limits, if the vessel be 
found with slaves on board, hovering on the coast; a latitude of expres- 
sion that can only be limited by circumstances, and the discretion of 
a court, and in case of fresh pui-snit would be actually without limita- 
tion. Indeed, after passing the jurisdictional limits of a State, a ves- 
sel is as much on the high seas as if in the middle of the ocean, and if 
France could authorize a seizure at the distance of 2 leagues, she could 
at the distance of 20. ♦ ♦ ♦ Seizure on the high seas for a breach 
of the right of blockade during the whole return voyage, is universally 
acquiesced in as reasonable exercise of sovereign i)ower. The princi- 
ple of blockade has, indeed, in modern times, been pushed to such an 
extravagant extent as to become a very justifiable cause of war, but 
Still It is admitted to be consistent with the law of nations when con- 
fined within the limits of reason and necessity. 

[NOTE 1 (PAGE 152). CITATIONS FROM CONTINENTAL WRITERS ON THE SUBJECT OF 

SELF DEFENSE.] 

Every nation may appropriate things, the use of which, if left free 
and common, would be greatly to its prejudice. This is another rea- 
son why maritime powers may extend their domain along the seacoast, 
as far as it is possibTe, to defend their rights. ♦ • ♦ It is essential 
to their security and the welfare of their dominions. (Azuni, Part I, 
Chap. II, Art. i, Sec. 4, page 185.) - 

Plocque (De la Mer et de la Navigation Maritime, ch. i, pp. ^-S)j 
after discussing the limits of the territorial sea, and pointing out the 
greiit divergence of opinion that had existtKl ou that point, remarks: 

J* Moreover, in cust^mi-house matters, a nation can fix at will the 
point wheie its teri'itorial sea ends; the neighboring nations are sup- 
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posed to be acquainted with theae regcUatioiis, and are, coiiseqnently, 
obliged to conform thereto. As an example, we will content ourselves 
with quoting the law of Germinal 4th, year li, Art. 7, Tit. 2: ^ Captains 
and officers and other functionaries directing the custom-house, or the 
commercial or naval service, may search all vessels of less than KKI 
tons burden when lying at anchor or tacking within four leagues from 
the coast of France, cases of rui major excepted, if such vessels have 
on board any goods whose im[)ortation or exi>ortation is prohibitcnl in 
France, the vessels shall be confiscated as well as their cargoes, and the 
captains of the vessels shall be required to pay a iine of 500 livres.'" 

Says Pradier-Fod^r^ (Traits de Droit Internati<male, Vol. ii, sec. 633): 

" Indeiiendently of treaties, the law of each state can determine of its 
own iU'cord a certain distance on the sea, within which the state c*an 
claim to exercise j)ower an<l jurisdiction, and which constitutes the ter- 
ritorial sea, for it and for those who admit the limitation. This is espe- 
cially for the surveillance and control of revenues." 

And in a note to this passage he says: 

" In eti'ect, in the matter of revenue, a nation can fix its own limits, 
notwithstanding the termination of the territ4)rial sea. Neighboring 
nations are held to recognize these rules, and in consequence are C4>n- 
sidennl to conform t4> them. On this point the French law of the 
4th Germinal, year II, can be cited." 

This law fixes two myriameters, or about twelve English miles sus the 
limit within which vessels are subject to ins[)ection to prevent fraud on 
the revenue. 

La Tour (Dela mer territoriale, page 230), speaking of the exterri- 
torial effect of the French revenue laws at four le;igue8 firom the coast, 
thus justifies them. 

^^ Is not this an excessive limit to which to extend the territorial seaf 
No, we assert. At the present day this question will hardly bear dis- 
cussion, on account of the long range of cannon ; and though we should 
return to the time when that range was less, we should still undertake 
to justify this extension of the customhouse radius; and for this it is 
sufficient to invoke the reasons given in matters of sanitary police. It 
does not involve simply a reciprocal concession of states, or a tacit 
agreement between them, but it is the exercise of their respective 
rights. • • • 

''The American and English practice allows the seizure, even outside 
of the ordinary limit of the territorial waters, of vessels violating the 
custom laws.'' 

Says M. Calvo (Le droit internaticmal, sec. 244): 

"In order to decide the question in a manner at once rational and 
practical, it should not be lost sight of at the outset that the state has 
not over the territorial sea a right of property, but a right of insj)ection 
and of jurisdiction in the interest of its own safety, or of the protection 
of its revenue interests. 

" The nature of things demonstrates, then, that the right extends up 
to that point where its existence justifies itself, and that it ceases when 
the apprehension of serious danger, practical utility, and the possi- 
bility of effectively carrying on definite action cease. 

'* Maritime states have an incontestible right, however, for the de- 
fense of their resiH»ctive territories against sudden attack, and for the 
protection of their interests ot commerce ar»d of revenues, to establish 
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an active inspection on their coast and its vicinity, and to adopt all 
necessary measures for sliutting oft' access to their territory to those 
whom they may refuse to re<*eive, where they do not conform to estab- 
lished regulations. It is a natural cx)nseqnence of the general principle, 
that whatever anyone shall have done in behalf of his self defense he 
will be taken to have done rightly. 

" Every nation is thus free to establish an inspection and a police over 
its coasts as it pleases, at least where it has not bound itself by treaties. 
It can, acAJording to the particular conditions of the <»-oa8ts and waters, 
fix the distance correspondingly. A common usage has e^stablished a 
cannon shot as the distiince which it is not permitted to overlea]», except 
in the exceptional case, a line which has not alone received the ap- 
proval of Grotius, Bynkershok, Galiana, and Kluber, but has been 
confirmed likewise by the laws and treaties of many of the nations. 

*• Nevertheless we can maintain further with Vattel that the domin- 
ion of the state over the neighboring sea extends as tar as it is neces- 
sary to insure its safety, and as far as it can make its power respected. 
And we can ftirther regard with Kayneval the distance of the horizon 
which can be fixed upon the coast as the extreme limit of the measure 
of surveillance. The line of the cannon shot, which is generally 
regarded as of common right, presents no invariable base, and the line 
can be fixed by the laws of each state at least in a provisional way.^ 
(Ileffter, Int. Law, Sees. 74-76.) 

Bluntschli says: (Int. Law, Book iv, sec. 322). 

"The jurisdiction of the neigh b(nnng sea does not extend further than 
the limit judged necessary by the police and the military authorities." 

And section 342 : 

"Whenever the crew of a ship has committed a crime upon land, or 
within water included in the territory of another state and is pursued 
by judicial authorities of such state, the pursuit of the vessel may be 
continued beyond the waters which are a part of the territory, and even 
into the open sea." 

And in a note he says: 

"This extension is necessary to insure the eflBciency of penal justice. 
It ends with the pursuit." 

Oarnazza-Amari (Int. Law, sec. 2, chap. 7, page 60), after citing from 
M. Galvo the passage quoted above, says: 

"Nevertheless states have a right to exact that their security should 
not be jeopardized by an easy access of foreign vessels menacing their 
territory; they may see to the collection of duties indispensable to their 
existence, which are levied upon the national and foreign produce, and 
which maritime contraband would doubtless lessen if it should not be 
suppressed. From all these points of view it is necessary to grant to 
each nation the right of inspection over the sea which washes its coasts, 
within the limits required for its security, its tranquillity, and the pro- 
tection of its wealth. • • • States are obliged, in the interest of 
their defense and their existence, to subject to their authority the sea 
bordering the coast as far as they are able, or as far as there is need, 
to maintain their dominion by force of arms. ♦ • • 
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^^ It IS necessary to concede to eveiy nation a right of smreillaiiee 
over the bordering sea within the limits which its security, its tran- 
quillity, and its wealth demand. • • • Balde and other aathmties 
place the line at 00 miles from the shore. Gryphiauder and Paeninesy 
at 100. Locennias, at a point from which a ship can sail in two days. 
Byukershock maintains that the territorial sea extends as £sr as the 
power of artilleiy. This limit is re;rarded a^ the correct one, not because 
it is founded on force, but because it is the limit necessary for the safie^ 
of the state." 

[HOTB ly PAGE 153. THK CASOLXXK CASK.] 



Mr. Webster said, addressing the British GoTemment: 

^^ Under those circumstances, and under those immediately connected 
with the transaction itself, it will be for Her >Iajest>'*s Govemm^it to 
show upon what state of facts and what rules of international law the 
destruction of the Caroline is to be defended. It will be for that Gov- 
ernment to show a necessity of self-defense, instant, overwhelming, 
leaving no choice of means and no moment for deliberati<m. 

^^It will be for it to show, also, that the local authorities of Canada, 
even supposing the necessity of the moment authorized them to enter 
the territories of the United States at alL did nothing unreasonable or 
excessive: since the act, justified by the necessity of self-defense, must 
be limited by that necessity, and kept clearly within it. It must be 
shown that admonition or remonstrance to the persons on board the 
Caroline was impracticable, or would have been unavailing." (Web- 
ster's Works, Vol. VI, page 261.) 

Lord Ashburton in bis reply says: 

'^ Every consideration, therefore, leads us to set as highly as your Gov- 
ernment can possibly do this paramount obligation of reciprocal respect 
for the independent territory of each. But however strong this duty 
may be, it is admitted by all writers, by all jurists, by the occasional 
practice of all nations, not excepting your own, that a strong overpow- 
ering necessity may arise when this great principle may and must be 
suspended. It must be so, for the shortest i>ossible period during the 
continuance of an admitted overruling necessity, and strictly confined 
within the narrowest limits imposed by that necessity. Self-defense is 
the first law of our nature, and it must be recognized by every code 
which pn>fesses to regulate the condition and relations of man. Upon 
this modification, if 1 may so call it, of the great general principle, we 
seem also to be agreed: and on this part of the subject I have done 
little more than repeat the sentiments, though in less forcible language, 
admitted and maintained by you in the letter to which you refer me. 

** Agreeing, therefore, on the general principle, and on the possible ex- 
ception to which it is liable, the only question between us is whether 
this oi'currence came within the limits fairly to be assigned to such ex- 
ceptions; whether, to use your words, there was that necessity of 
self-defense, instant, overwhelming, leaving no choice of means, which 
prtH'cdiHi the destruction of the Caroline while moored to the shore of 
the United States. Give me leave, sir, to say, with all possible admi- 
ration of your very ingenious disi-nssion of thegeneial principles which 
arts supiH)8iMl to govern the right and pnutice of interference by the 
pivople of one inmntry in the wars and quarrels of others, that this part 
of your argnment is little appli<*able to onr immediate case. If Great 
Britain, America, or any other country, suffer their people to fit out 
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expeditions to take part in distant quarrels, such conduct may, accord- 
ing to tlie circumstances of each case, be justly matter of com])Iaint, 
and perhaps these transactions have generally been in late times too 
much overlooked or connived at. 

"But the case we are considering is of a wholly different description, 
and may be best determined by answering tlie following question: Sup- 
posing a man standing on ground where you have no legal right to fol- 
low him, has a weapon long enough to reach you, and is striking you 
down and endangering your life, how long are you bound to wait for 
the assistance of the authority having the legal power to relieve you! 
Or, to bring the facts more immediately home to the case, if cannon 
are moving and setting up in a battery which can reach you, and are 
actually destroying life and property by their fire; if you have remon- 
strated for some time without eflect and ^ce no prospect of relief, when 
begins your right to defend yourself, should you have no other means 
of doing so than by seizing your assailant on the verge of neutral ter- 
ritory!" (British and Foreign Correspondence for 1841, 1842, Vol.30, 
page 196.) 

Lord Campbell says of this case in his autobiography (Life, etc., 
edited by Mrs. Hardcastle, 1881, Vol. 2, p. 118): 

"The aifair of the Caroline wslb much more diflBcult. Even Lord 
Grey told me he thought we were quite wrong in what we had done; 
but assuming the facts that the Caroline had been engaged and when 
seized by us was still engaged in carrying supplies and military stores 
from the American side of the river to the rebels in Navj' Island, part 
of the British territory, that this was permitted or could not be pre- 
vented by the American authoi-ities, I was clearly of opinion that 
although she lay on the American side of the river when she was seized, 
we had a clear right to seize and to destroy her, just as we might have 
taken a battery erected by the rebels on the American shore, the guns 
of which were fired against the Queen's troops in Navy Island. I wrote 
a long justification of our Government, and this supplied the arguments 
used by our foreign secretary, till the Ashburton treaty hushed up the 
dispute.'' 

Mr. Calhoun said of it in a speech in the Senate in which he insisted 
that the capture of the Caroline in American waters was unjustifiable, 
because unnecessary: 

"It is a fundamental principle in the law of nations that every state 
or nation has full and complete jurisdiction over its own territory to 
the exclusion of all others, a principle essential to indepemlence, and 
therefore held most sacred. It is accordingly laid down by all writers 
on those laws who treat of the subject that nothing short of extreme 
necessity can justify a belligerent in entering with an armed force on 
the territory of a neutral power, and when entered, in doing any act 
which is not forced on him by the like necessity which justified the en- 
tering.'^ 

[KOTS 1 (PAGE 156.) NEGOTIATION BETWEEN UNITED STATES AND GREAT BRTFAIN 

RELATIVE TO THE NEWFOUNDLAND FISHERIES.] 

Mr. Adams says (documents relating to the negotiations of Ghent, 
page 184) : 

"That fishery, covering the bottom of the banks which surround the 
island of Newfoundljind, the coasts of New England, Nova Scotia, the 
Gulfs of St. Lawrence and Labrador, furnishes the richest treasure and 
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the raost beneficent tribute the ocean pays to earth on this terraqneoos 
globe. By the pleasure of the Creator of earths and seas, it has been 
constituted in its physical nature one fishery, extending in the open 
seas around that island to little less than five degrees of latitude from 
the coast, spreading along the whole northern coast of this oontinent, 
and insinuating itself into all the bays, creeks, and harbors to the 
very borders of the shores. For the full enjoyment of an equal share 
in this fishery it was necessary to have a nearly general access to 
every part of it • • • 

^^ By the law of natnre this fishery belonged to the inhabitants of 
the regions in the neighborhood of which it was situated. By the con- 
ventional law of Euroi>e it belonged to the Eurojiean nations which had 
formed settlements in those regions. France, as the first principal set- 
tler in them, had long claimed exclusive right to it. Great Britain, 
mo\ cd in no small degree by the value of the fishery itself, bad made 
the conquest of all those regions from France (by force), and bad lim- 
ited, by treaty, within a narrow compass the right of France to any 
share in the fishery. Si>ain, ui>on some claim of prior discovery, had 
tor some time enjoyed a share of the fisheiy on the banks, but at the 
last treaty of pea4*e prior to the American Revolution had expressly 
renounced it. At the commencement of the American Revolution, 
therefore, this fishery belonged exclusively to the Bnti4fh nationy sub- 
iect to a certain limited participation in it reserved by treaty stipu- 
lations to France." 

He further cites (page 185) an act of the British Parliament passed 
in March, 1875: 

• ^^ In March, 1775, the British Parliament passed an act to restrain 
the trade and commerce of the provinces of Massachusetts Bay and New 
Hampshire, and colonies of Connecticut and Rhmle Island, and Provi- 
dence Plantation in North America, to Great Britain, Ireland, and the 
British Islands in the West Indies, and to prohibit such provinces and 
colonies from carrjiug on any fishery on the banks of Newfoundland 
and other places therein mentioned, under certain conditions and limi- 
tations.'' 

And the remarks of Lord North in bringing in the bill: 

" In particular he said that the fishery on the banks of Newfound- 
land and the other banks and all the others in America was the un- 
doubte<l right of Great Britain; therefore ice might dispose of them a» 
we pleased.^ 

Mr. Adams again observes (page 187): 

"The whole ^*^ery (with the exception of the reserved and limited 
right of France) was the exclusive property of the British Empire. The 
right to a full participation in that proi)erty belonged by the law of 
nature to the people of New England from their locality." 

And in supjiort of the validity of this proprietary right, he quotes 
(page 107) the passage from Vattel heretofore cited. ( Vattel, 1 Ch., ^.) 

He cites also (page 169) from Valin (Vol. 2, page 693j in respect to 
these fisheries as follows: 

"As to the right of fishing upon the bank of Newfoundland, as that 
island which is as it were the seat of this fishery then belonged to 
France, it was so held by the French that other nations could naturally 
fish there only by virtue of the treaties. This has since changed by 
means of the cession of the ishind of Newfcmndland made to the English 
by the treaty of Utrei*ht; but Louis XIV, at the time of that cession, 
made an express reservation of the right of fishing upon the bank of 
Newfoundland, in lavor of the French as before." 
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And Mr. Adams quotes (page 169) from Mr. Jett'erson's Beport on the 
Fisheries, of February 1, 1791, as follows: 

"Spain had formally relinquished her pretensions to a participation 
in these fisheries at the close of the preceding war, and at the end of 
this, the adjacent continent and islands being divided between the 
United States and the English and French, for the last retained two 
small islands merely for this object,, the right of fishing was appropri- 
ated t4> them also." 

And he quotes also (pages 189, 190) the language of Lord North and 
Lord Lougliborough in the debate in Parliament on the treaty of 1703, 
in which the concession to the Americans in that treaty of rights of 
fishing was treated as an improvident and unnecessary concession. 



[note 1, PAGE 169. FRRNCU LEGISLATION FOR REVENUE PROTECTION.] 



Law or decree of August 0, 1791, Title ni. Article i: "All goods 
prohibited admission which may be entered by sea or by land shall be 
confiscated a« well as the ships under fifty tons, etc.'^ 

Article II: "All prohibited goods shall be accounted for according 
to the terms of the above artit.'le, • • • which the revenue officers 
shall have found within the two leagues of the coasts on vessels under 
fifty ttms." 

Title 13 of the i)olice in general, article 6: "The inspection of the 
vessels, tenders, or of the sloops can take place at sea or on the rivers.'^ 

Article Vii: "The officers of inspections on the said tenders can 
visit the vessels under fifty tons which may be found at sea at the dis- 
tance of two leagues from the coast, and to receive the bills of lailing 
concerning their cargo. If these vessels are loaded with prohibitive 
gocKls the seizure of tlie same shall be made, and confiscation shall be 
prontmnced against the master of the vessel with a penalty of five 
hundred jwunds.'^ 

Law c»r decTee of the 4th Germinal, year 2d, March 24, 1794, relating 
to maritime commerce and revenue: 

Title II, article 3: "The captain arriving within thefour miles of the 
coast will submit when required, a copy of the manifest to the custom- 
house ofticial who will come on board, and will vis^ the original." 

Article 7: "The captain and the other oflicers on the revenue vessels 
may visit all ships under one hundred tons which are at anchor or 
luffing within the four leagues of the coasts of France, excepting they be 
of sui>erior strength. If the ships have on board goods of which the 
import into and exjwrt from France is prohibited, they shall be c<mfls- 
cated, as well as the cargoes, together with a fine of five hundred 
pounds against the captains of tlie ships." 

Provisions confirmed by the following laws: 

Law of March 27, 1817, article 13: "The same penalty shall be ap- 
plied in the case proAided by article 7 of law of the 4th Germinal, year 
2, Title II, to ships under one hundred t'<ms overtaken, except they be 
of superior strength, witliin the two myriameters (foui* leagues) of the 
coasts, having on board forbidden merchandise.'^ 
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FOURTH. 

CONCURRENT REGULATIONa 

The five questions which, in the order adopted by the Treaty, are 
first submitted to the Tribunal of Arbitration, may for practical pur- 
poses be reduced to two; and these present for consideration the two 
general grounds uxmn which, in the contemplation of the Treaty, the 
United States might assert a right to prevent the pursuit and capture 
of the Alaskan fur-seals on the high seas. The first is the possession 
by the United States of a jurisdiction or right to exercise authority in 
Bering Sea sufficient to enable it to protect their sealing industries 
against injury from the prosecution of pelagic sealing by the vessels of 
any nation. The second is the property right or interest in the seal herd, 
or in the industry of cherishing and cultivating that herd on the 
Pribilof Islands, and taking the annual increase for the purpose of 
supplying the world's demand. The treaty apparently assumes that 
a determination in favor of the United States of the question of juris- 
diction in Bering Sea might amount to a final disposition of the whole 
substance of the controversy; but it is cautious in this particular, and, 
having in view the extreme imj^rtance of preserving the seals from 
threatened extermination, contemplates that even in the event of such 
favorable decision the United States might not be able, by any exer- 
cise of the powers thus conceded to them, to insure this preservation; 
but that regulations to be adopted by the <*oncurrent action of both 
nations might be necessary; and this contemplated possibility is not, in 
the view of the Treaty, displaced by any determination which may be 
reached upon the question of property. 

The seventh article, therefore, broadly provides that: 

If the determination of the foregoing questions as to the exel^^re 
iurisdiction of the United States shall leave the subject in suck posi- 
tion that the coiiourreiice of Great Britain is necessary to the estab- 
lishment of regulations for the i>roper protec^tion and preservation of 
the far-seal in or habitually resorting to the Hehring Sea, the arbitrators 
shall then determine what concurrent regulations outside the jurisdic- 
tional limits of the respertive governments are necessary, and over 
what waters such regulations should extend, etc., etc. 
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The reasons for leaving the consideration of concurrent regulations 
thus broadly open are manifest. In all judicial controversies, except 
such as plainly involve nothing more than the question of the right to 
a money payment, the particular relief which may be best suited to the 
exigency of the case can never be accurately perceived until all the 
rights, both principal and incidental, are ascertained^ and, conse- 
quently, the character and extent of the relief are left to be determined 
along with, or subsequent to, the determination of the merits of the 
case. This was especially true of the present controversy in the form 
which it assumed at the time of the Treaty. The questions at that time 
had received a diplomatic treatment only. This disclosed that several 
novel legal questions were involved concerning which the high contract- 
ing parties were not agreed. But they were agreed that, whatever 
might be the true solution of such questions, there was one object ex- 
tremely desirable to both, namely, that the fur-seals should be preserved 
from the peril of extermination. If it were deterniined that the United 
States had no property interest in the seals, and no exclusive jurisdiction 
in Bering Sea, concurrent regulations would certainly be necessary. 
And if it were determined that they had no property interest, but had the 
exclusive jurisdiction, it might yet be that the inadequacy of a protection, 
however efficiently exerted, which would be limited to these waters, 
would still render concurrent regulations necessary to complete protec- 
tion. And, even if it were determined that they had both the requisite 
jurisdiction and the property interest, there might be a question con- 
cerning the action which they might take to protect such interest in 
the Pacific Ocean, south of Bering Sea. Satisfactory conclusions upon 
all these questions could only be had by an attentive examination, aided 
by a full production of proofs, not only of the questions of right, but 
also of the whole subject of sealing, and of the practical measures 
which might be requisite to assure the protection which both parties 
agreed to be supremely desirable. The single event which appears to 
have been regarded as possibly rendering it unnecessary to consider the 
question of concurrent regulations was a determination that the United 
States possessed the exclusive jurisdiction in or over some part of 
Bering Sea. A protection enforced by the United States in the exer- 
cise of such an authority might be sufficiently effective for the agreed 
purpose of preservation, and render any concurrent action on the part 
of Great Britain unnecessary; but this was uncertain. Hence the lan- 
goagB of the Treaty, carefiilly shaped so as not to attempt anticipations 
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which might be disappointed, made it the duty of the Tribiinal, ^4f the 
determination of the foregoing questions as to the exclusive jurisdic- 
tion of the United States 9haU leave the subject in such a position that 
the concurrence of Great Brit;iin is necessary to the establishment of 
regulations,'' etc., to proceed and "determine what concurrent regula- 
tions outside the jurisdictional limits of the respective Goyemmeuts 
are necessary," etc. 

The first question which arises here is, what is the soc;>e of the in- 
quiry which the Tribunal is called upon to makef It is to deter- 
mine what regulations consistent with the pursuit of pelagic sealing are 
necessary f It is thus, or in any other way, limited in its inquiry f 
It may be urged that we are at liberty to look into the diplomatic 
comiuunicatiims which preceded the treaty and led to it^ with the 
Tiew of more clearly ascertaining what the precise intent in this 
and other respects was, and that, when these are taken into view, it 
appears that all that the United States claimed was that the opera- 
tions of the Canadian sealers should be placed under restrictions, such 
as those afibrded by a close time and prohibited areas. 

It is freely admitted that wlieu suggestions were first made for the 
settlement of questions growing out of the depredations of the Cana 
dian sealers and the seizures of vessels employed tor that puriH)se, it 
was believed by the United States that the substantial enjoyment by 
them of the rights acquired by their acquisiti<^n of Alaska from Russia 
might be secured, and the herds of seals protected sufiiciently for 
that purpose by some scheme of restricti(m in place or time, or both 
of i>ehigic sciiling. And it is believed that the Government of Great 
Britain at the same time supposeil that such restrictions would suffice 
for the preservation of the herd. 

But the whole subject was at that time novel and very imperfectly 
understood in either country. The cause, pelagic sealing with its re- 
sults, which gave rise to the complaints on each side was recent, and 
had not assumed the proi>ortions which it subsec[uently exhibited, nor 
was the actual magnitude of it at that time known. Nor had the habits 
of the seals, theii" migrations, and the places at which they might from 
time to time be found, upcm which the questions resi>ecting rights of 
property in them so much depend, been studied and fully ascertained* 
The United States had, from the first, a conviction that their industry, 
which came to them as a part of their aiMiuisition from Russia, of cher- 
ishing and protecting their seals upon the Pribilof islands, to the end 
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that tliey might appropriate to themselves the animal iocrease without 
impairing the stock, could not be destroyed by the indiscriminate and 
unrestricted slaughter of the animal uxK)n the sea^. What the precise 
nature of their right was, and whab its limits were, had not been sub- 
jected to thorough consideration. That they conld prevent marauding 
ui>on the islands themselves and in the waters immediately surround- 
ing them, and also any hovering in the neighborhood of them for such 
puri)oses, seemed too plain for question. And in view of the circum- 
stance that this industry had been cherished by Russia for half a cen- 
tury, and that the claims to prohibitive jurisdiction over Bering Sea had 
been for a similar period asserted, and, as was believed by the Govern- 
ment of the United States, for the most part acquiesced in, it seemed 
to the Congress of the United States a reasonable exercise of natural 
rights to prohibit tlie capture of fur-bearing animals in the eastern half 
of Bering Sea, and laws were enacted by that body designed to effect 
such prohibition. 

These laws were not limited in their operation to citizens of the United 
States, but might be enforced against the citizens of other nations; 
and while, by their terms, they assumed to be operative only over the 
Territory of Alaska and "the waters thereof,'^ their language was in- 
terpreted to include so much of Bering Sea as was embraced by the 
terms of the cession from Bussia to the United States. At first there 
was little, if any, occasion for any attempt to enforce the prohibitions 
of this legijlation against any persons engaging in pelagic sealing. It 
was not until the year 1886 that this mode of pursuit had been prose- 
cutcMl sufficiently to attract the serious notice of the United States; 
but in that year quite a large number of vessels were fitted out for this 
purpose firom Canadian ports on the northwest coast, and entered Ber 
ing Sea. Some of them were captured by armed vessels of the United 
States, and demands for the release of them were made by Her Ma- 
jesty's Government. 

In the discussions which followed those demands, the right of the 
United States to make such captures was asserted by them and denied 
by Her Msyesty's Government; but the destructive tendencies of the 
pursuit thus sought to be prevented by the United States was substan- 
tially admitted and regarded on both sides as threatening practical ex- 
termination of the animals. This would have affected most disastrous- 
ly the interests of both nations. Both would thereby lose, in common with 
the world at large, the benefits derived from the useful x)roducts of that 
14749 ^13 
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aniDial. And while the XJiiited States would be subjected to a partica- 
lar injury in being deprived of the profit coming from the sealing in- 
dustries on the Pribilof Islands, Canada, one of the dei)endencies of 
Great Britain, would lose the supposed benefit of pelagic sealing; and 
England would be subjected to the far greater loss which would come 
from the breaking up of her industry in the manufacture of the seal- 
skins, in which some thousands of her people were engaged. 

These considerations naturally le<l to the suggestion that both nations 
possessed such a common interest in the preservation of the herd as to 
make it expedient for them to make an effort to reach some agreement 
designed to bring about that result, which, if successful, would not only 
terminate the existing dispute, but subserve the permanent interests 
of the parties. 

In the absence of friU and correct information by the diplomatic rep- 
resentatives of the two governments of the nature and habits of the 
animal and of the laws governing its reproduction and increase, the i^e- 
culiar device for the preservation of wild animals by restricting their 
slaughter to a limited time was suggested, and apparently accepted on 
both sides, almost immediately, as being likely to funiish a sufficient 
safeguard against the apprehended destruction. The time during 
which such a restriction should be enforced, the only point upon which 
difference of opinion might have been anticipated, was at once a^rreed 
upon, and there can be little doubt that a formal agreement would have 
been immediately framed and ratified, had n(»t Canada, moved, presum- 
ably, by the remonstrances of her i)elagic sealers, interx>osed and pressed 
an objection.* It is fortunate, in the view of the United States, that 
such an agreement was not consummated. It would have proved 
wholly illusive. 

The foundation of this concurrence in the device of a close season was 
the pi*edominating necessity of preserving the animals trom extinction; 
and there is no reason to suppose that, had it then appeared that ab- 
solute prohibition of i>elagic sealing wa« requisite to that end, such pro- 
hibition would have been acceded to in the absence of remonstrance 
from Canada, originating in the present interest of i)ersons engaged in 
pelagic sealing, an interest which regar(le(i with comparative indiffer- 
ence the eventual fate of the animal. It is not to be supposed that the 
enlightened statesmanship of Lord Salisbury, unembarrassed by any 



1 Diplomatic Correspondence, Case of the United States, Appendix, Vol. I, pp. 175 
to 183, incloalye. 
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difficulty growing out of the opposition of a great dependency of the 
British Empire^ would have insisted for a moment ux>on a continued in- 
dulgence of the pursuit of pelagic sealing, had it appeared that such a 
a course would have involved^ in the near fixture, the practical extermi- 
nation of the fur-seals. He surely would not have sacrificed the inter- 
ests of the world and the very large special manufacturing interest of 
Great Britain, In order to save for a few years a pursuit which was rap- 
idly working the destruction, not only of the great interests above re- 
ferred to, but also of itself. 

The failure of the negotiations referred to left the situation involved 
not only with the existing dispute, but aggravated by the certainty 
that firesh causes of irritation and contention would constantly arise; 
and the proportions of the controversy continued to increase until the 
peacefiil relations of the two governments became most seriously 
threatened. A renewal of negotiations ensued, which led to the ratifi- 
cation of the Treaty under which the present Tribunal has been consti- 
tuted. Whatever may have been the effect of the later negotiations 
in separating the parties more widely upon the main questions of right 
involved in the controversy, there is one i)oint upon which, having been 
substantially agreed at first, they were brought more and more 
into unison, namely, the predominating necessity of preserving the 
seals. The Seventh Article of the Treaty caUs upon the Tribunal to 
determine simply "what concurrent regulations outside the juris- 
dictional limits of the respective governments are necessary to the 
proper protection and preservation of the fur-seals.^ Fitness for the 
accomplishment of that end is the only description in the Treaty of the 
regulations which this Tribunal is to ascertain or devise. After the 
article had assumed its present form in the negotiations, some effort 
was made by Lord Salisbury to restrict its effect to confer upon the 
Tribunal thefiill discretion which its terms imi>ort; but this was re- 
sisted on the part of the United States, and the attempt was abandoned. ^ 

The foregoing brief review of the negotiations will serve to show that 
the authority and discretion of the Arbitrators in respect of concurrent 
regulations is wholly unrestricted, except by the single condition that 
they are to be operative only outside of the municipal jurisdi(;tions. 
There is not only no language importing that some form or degree of 
that pursuit is to be retained, but there is no implication even to that 

^ Diplomatic Correspondence, Case of the United States^ Appendix, Vol. I, pp. 
SSQ to 345, inclusive. 
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effect. It is not $aid that they are to be re^ilations of pelagic 
They are re^hitioiis *^ oat^de of the jurisdictional limits of the rei^pect- 
ive goYemment^'* and ** for the proper protection and preeervatiou of 
the fur-seal.* 

We are thus brought to the main question : What regulations are ne- 
ee9$aryf This depends np«>n a consideration of tht* naturif and habits of 
the seals, the perils to which they are exiM^sed, the causes which oper- 
ate to diminish their numbers and prevent their reprndnction. and the 
contrivances calculated to be mi»st effectual to prevent the u}ieratiou of 
those causes. It will be at once perceived that such a disc-ussion most 
be> in great part at least, a simple rei^etition of that already gone 
through with upon the question of the claim of a profierty interest. 
This comes from the circumstance, which we trust has been made suf- 
ficiently manifest, that the institution of pn>perty is but the re&i^ilt of 
the solution by society of very much the same question which we are 
now proposing to enter upon. Human society has had before itself 
repeatedly or rather constantly, from its first lieginnings, this same 
question — trkat re^^UUioms ttre i^fee^f^ary to prtsterrt the m*e/mi rmee9 of 
mmimaU — and the uniform si^lntion has been to devise and adopt that 
particular class of regulations, which, taken together and enforced, eom- 
stit9ite the imttitmtiom of priratt propertjf and its attendant saff^nards, 
so far as that expedient is }¥i«sible and effectual to the end: and it has 
been found thus i^kssible and effei-tual in the case of all those animals 
which voluntarily so far subject themselves to human control as to enable 
their masters to appropriate the increase without destroying tliesl«iclL. 
In respect to those raises which can not be subjecteti to human contiul 
the s«>lution has been to devise that class of regulations simply restrict- 
ire of slaughter, of which ordin:iry gtinie laws are the types. 

Inasmuch as it is indisputable that the fur se;ils of Alaska are ani- 
mals which submit themselves to human t*ontni»l. so f:ir as to enable the 
propnet«»rs of the soil to which they resort to take for human use the 
utmost increase without destn^ying the stock, the qnesti«>ii what rtfrn- 
Imtions are necessary for their pn^per pn>tection and preservari«^ is al 
once and finally answeretl. There is but one regulation needed *^Mit- 
side the jurisdictional limits of the resi>ective giA^ernments.* and thai 
is that all pelagic sealing by the citizens of either nation beahsohitely 
prohibited, fnless the uniform ex]H^nei(i^ of human stn^iety frtmi tiM 
earliest times in respect to such classes of animals is ut^t likely In be 
repeated, or unless it seem probable that this Tribunal has the wisdom 
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and ingenuity to devise other regulations which human society has 
never as yet been able to conceive, which will eflfectually counteract the 
destru(;tive tendency of pursuit by men excit;ed and inflamed by the 
greed for gain, that regulation must certainly be deemed necessary. 

We might well dismiss the subject of regulations at this point, as 
needing no further elucidation, and should do so except for the circum- 
stance that it may possibly be considered that there is still a doubt 
concerning the extent and degree of the destructive tendency of a 
method of indiscriminate slaughter such as pelagic sealing is. That it 
operates directly to diminish the birth rate by sacrificing females in- 
stead of males, that it sacrifices large numbers whi«h are never recov- 
ered, and that this is unnecessary, because there is a mode of selective 
slaughter which involves neither of these forms of waste, is undeniable; 
and,inasmuch as it is conceded by the Joint Reportof the Commissioners 
of both Governments that under this method of capture the seals are 
diminishing with cumulative rapidity, there seems to be wanting no ele- 
ment rexjuisite to justify the (jonclusion that this absolute prohibition is 
necessary. But it may still be contended that this mode of slaughter 
may, without absolute prohibition, be so restricted as to be compatible 
with the preservation of the race. This position is assumed in the Re- 
port of the Commissioners of Great Britain, but no proofs are adduced 
or reasons offered by them, to make good their assumption. 

The first point, therefore, which should engage our attention is 
whether any allowance of pelagic sealing, howev^er restricted in place 
or time, is compatible with the permanent existence of the seal herd. 
By the terms "any allowance," we do not mean the least measure of 
formal permission, such, for instance, as would allow the pursuit to be 
carried on during the months of December and January only, when the 
seas are so rough, and the sciils found with such dif!i(;ulty that there 
is no temptation to engage in the enterprise, but such permission as 
would afford some cihance of success, and tempt undertakings that would 
result in the capture of considerable numbers of seals. Any license 
more restricted than this would be wholly unimportant as a license, and 
not worth discussion. It would amount for all substantial purx>oses to 
absolute prohibition, and shouhl be viewed as such. 

The question to which a clear answer should first be given is, "What 
causes a diminution of the herd!" It might at first be hastily supposed 
that any killing of seals would work pro tanto a decrease of the nor- 
mal numbers; but a moment's reflection will show that this is not necea- 
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sarily tme. The animal being x^lygamous, and eac*h male safficing 
for from thirty to fifty or more females, we have only to apply common 
barnyard knowledge in order to learn that nnder normal conditions 
there mast always be produced a large number of superflaoos males^ 
which, if not taken away, would, of themselves, by their fierce and 
destructive contests for the possession of the females, not only destroy 
themselves in large numbers, but greatly interfere with and obstruct 
the work of reproduction. This superfluity of males, therefore, may 
be taken not only without injury, but with positive benefit to the henL 
It is obvious that it is only by diminishing the birthrate that the nor- 
mal numl>ers of the herd can be injuriously affected. If the seals were 
not interfered with by man the herd would increase in nnmber, until* 
by the oi)eration of natural conditions tending to restrict increase, and 
which oi)enite with accumulating force as the numbers become large, 
such as deficiency of food, want of convenient room on the breeding 
places, the occupation of the males in destructive warfare among them- 
selves, which must greatly interfere with the work of reproduction, the 
deaths become ecjual to the births. The numbers of the herd will, 
other things being unchanged, then remain constiint. This is so clearly 
explained in the Be|>ort of the Commissioners of the United States that 
it is unnecessary to further enlarge upon it here.* 

Disregarding the causes, other than the interference of man, which 
may operate to reduce the numbers of the herd, such as killer-whales 
or other enemies, or insufficiency of food, or disease, matters concerning 
which we have little or no knowledge, it is manifest that the killing of 
a single breeding female must^ |>ro tantOj operate to diminish the nam- 
ber of births and thus tend towards the destruction of the animal. We 
need go no further. The conclusion from this single fact is certain and 
irresistible. Pelagic sealing means the killmgj pritieipally of femaUs 
and breeding fetnales; and if practiced to such an extent as to sacrifice 
such I'emales in considerable numbers, must, in proportion to the num- 
bers sacrificed, work a destruction of the herd ; and the question when 
the destruction will be so comjdete as to amount to a sweeping away of 
the seals as a subject of value in (M>mmer<re is a question of time only. 

It is respectfully submitted to this Tribunal that right here is an end 
of legitimate debate. Any further discussion must relate to a question 
how far man can tamper with the laws of nature without incurring an 
injurious penalty. The answer of a tribunal bound to take notice of 

A Case of the United Stiites, pp. ^46-350. 
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and admioister the law of nature should be instant and decisive that 
he can not tamper with them at all. His sole business is to ascertain 
and obey them, well knowing, as he does, that any violation of them 
entails, with the certtiinty of fate, its corresponding punishment. 

But, notwithstanding, let the inquiry how soon the destruction would 
be complete be pursued. And, for this purpose, let it be assumed that 
the present magnitude of the pelagic catch, and the consequent destruc- 
tion of females, be continued. That catch amounted in 1891 to 68,000, 
according to the report of the British Commissioners,' and the number 
of victims dying from wounds and not recovered is not included. Ii 
we knew what the number of breeding females in the herds w^us at the 
same time, some ground for conjecture would be furnished. But of this 
we are wholly ignorant. We do not know the numbers even of the 
whole herd at that or any other time, still less the number of breeding 
females. All conjectures upon these points are wild and untrustworthy. 
But there are some facts within our knowledge which throw a certain 
measure of light upon the inquiry. We know something concerning 
the average drafts made by the Russians during their occupation ol 
the islands, and which were confined to nonbreeding males. 

According to tlie Report of the British Commissioners the average 
annual draft for the eighty-one years of liusuan occupation was 34,000.* 
But inasmuch as this includes long periods of abstinence made neces- 
sary by the depletion of the herd, from exceptional or unknown causes, 
it would probably be nearer to the truth to place the usual draft un- 
der the Russian occupancy at from 50,000 to 75,000. And during this 
period the draft was often made smaller than it might safely have been, 
by reason of a diminished demand in the market. The smaller num- 
ber, however, would, obviously, be less favorable to any indulgence ol 
pelagic sealing. We tilso know that under the more careful manage- 
ment of the United States an annual draft of 100,(K)0 was miide with- 
out any observed serious diminution of the herd until after pelagic seal- 
ing had assumed large proportions. It may, therefore, probably be 
assumed as reiisonably certain that under normal conditions, the herd 
contains suoh a number of breeding females as will allow an annual taking 
of 100,000 nonbreeding males, provided pelagic sealing is prohibited^ and 
that this draft of 100,000 is the limit of nondestructive capture. Taking 
the pelagic catch of 1891, which was 68,000, there must be added to it 
the number killed and not recovered; which, as we wish to keep very 

1 Page 207. •Page 8. 
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far mt\\n the trath, may be taken as one in every four. The nnmber 
68,000 represents, therefore, three-foarth8 only of the total killed, which 
wonld th us amount to 68,000 plus 22,666, or ^,666. Of this nnmber, 4)b- 
serving the same caution in statement, at least three-fourths are females, 
which would thus number 68,000, or the number actually recovered. 
How many of these may be barren females, there is no means of as- 
certaining. We have no reason to suppose that the number is con- 
siderable. 

The question whether it wonld take a long or short period to sweep 
away the herd if 68,0(M) females were actually taken from them each 
year furnishes its own answer. The same annual subtnu^tiou from a 
constantly diminishing sum would be an accelerating progress of de- 
struction which woidd soon complete its work, even if all taking of seaU 
on the land were prohibited. The only cause teiuling to nunierate the 
rapidity of the destruction would be the increasing difficulty of se(*ur- 
ing the annual 68,000 with the diminishing number of females; but as 
this number diminished, the draft would be proportionately larger ; and 
even this clie**k upon the destruction would be done away with by the 
increasing force employed in the pelagic slaughter, so long as the pur- 
suit held out a chance of profit; and the constantly increasing price of 
skins — the sure result of a diminution of the supply in the market — 
would help to stimulate the prDsei-utiim of the work. 

It is no longer matter of wonder that the much smaller pelagic catch, 
amounting in 1882 to 12,0(N), and annually increasing until it amounted 
in 1887 to 37,500,^ had produced an effect which became distinctly man- 
ifest at the breeding places in 1889 and 1890, by the difficulty of finding 
the regular number of 100,(KM) ycmng males for the purpose of slaughter, 
which led to an order to arrest the further killing. It wonld be there 
that the invasion upon the numbers of the henl wonld be first observable. 
No one could tell from any survey of the whole herd, stret4-hed out over in 
the aggregate S4»me lo miles in extent, and jnasenting difi'enngapiiear- 
anc()s from time to time, that the numl)ers ha<l diminished until the 
diminution hml reai^hed an a4lvanced stage; bnt any considerable 
dec^it^ise in the number of breeding females, involving, as it would, a 
de<*reiis4' of births, would soon In^come manifest in the crucial pi^ctical 
test of selecting the i]uota of killable young males.* 

But counsel for Great Britain may pn)test that it is not to the pur- 
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X)oae to dis<ni88 the efteets of present pelagic slanghter, because every- 
one cou(5edes that it is destructive and shouUl be restrictexi. It is true 
tliai this is admitted even by the Coniraissioners of Great Britain, 
altliough they assert that the destruction is in i)ai't imputable to exces- 
sive killing of males upon th(» islands; but it is none the less proper 
that, in the inquiry we are now upon, how soon a destructive method 
of capture will result incomplete destruction, we should begin with a 
degree of it a<lmitted to be speedily fatal. It tends to simydify the in- 
quiry by drawling attention to the point how far any suggested meth- 
ods of destructitm will arrest this fatal destruction of females. 

The problem, of course, is to devise some method of pelagic sealing 
which will i»revent this measure of destruction, or anything approach- 
ing it. We must here turn our attention to the methods suggested by 
the British Commissioners. They have exercised their ingenuity to the 
utmost upon this point, and if the measures proposed by them are in- 
adequate, we may reasonably infer that no sufficiently effective ones 
can be devised. The final result of their efforts is embodied in what is 
termed by them " Si)ecific scheme of Regulations recommended." This 
is contained in the following paragraphs of their Eeport: 

155. In view of the actual condition of seal life as it presents itself 
to us at the present time we believe that the requisite degree of protec- 
tion would be afforded by the a]>plication of the following specific limi- 
tations at shore and at sea: 

(a) The maximum number of seals to be taken on the Pribilof Is- 
lands to be fixed at 50,000. 

{b) A zone of protected waters to be established, extending to a dis- 
tance of 20 nautical miles from the islands. 

(c) A close season to be provided, extending from the 15th Septem- 
ber to the 1st May in each year, during which all killing of seals shall 
be prohibited, with the additional provision that no sealing vessel shall 
enter Behring Sea before the 1st July in each year. 

150. Respecting the compensatory feature of such specific regulations, 
it is believed that a just scale of equivalency as between shore and sea 
sealing would be found, and a complete check established against any 
undue diminution of seals, by adopting the following as a unit of com- 
pensatory regulation : 

For each decrease of 10,000 in the number fixed for killing on the 
islands, an increase of 10 nautical miles to be given to the width of 
protected waters about the islands. The minimum number to be fixed 
for killing on the islands to be 10,000, corresponding to a maximum 
width of protected waters of 60 nautical miles. 

157. The above regulations represent measures at sea and ashore 
sufficiently equivalent for all practical puri)oses, and probably embody 
or provide for regulations as a])plied to sealing on the high seas as 
stringent as would be admitted by any maritime power, whether di- 
rectly or only potentially interested.^ 

> Report of Br. Com., p. 25. 
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Tbe first observation in relation to this su/^gested scheme which we 
have to make, is that it be^ns with a restriction, not npon pelagic seal- 
ing, but npon the taking of seals upon the Prihilof Islands^ proposing 
a restriction of tliat to 50,000 annually. Tliis is wholly inadmissible. 
Whatever the distinguished Commissioners may think proper or desir- 
able in the way of restriction ni>on the action of the United States 
n(K>n its own soil, it never occurred to the Government of Great Brit- 
ain to ask that that nation shoald submit the exercise of its sovemgn 
power to the authority of any tribunal; nor have we any reason to snp- 
lK)8e that the diplomatic representatives of Great Britain, at any time 
in the course of the negotiations which resulted in the Treaty, imagined 
that any admissible scheme of regulations could embrace a limitation 
ui)on the killing of superfluous males upon the land, to the end that 
females might be kiUed upon the sea. It is enough to say that the 
Treaty strictly confines the regulations which the Tribunal may consider 
to such as are ^^ outside the jurisdictional limits of the respective gov- 
ernments." 

But let this pass in the present discussion, for we desire to consider 
the sufficiency of the proposed regulations ui>on the face of them. In 
substance, the scheme purports to be, so fiir as pelagic sealing is con- 
cerned, a mere interi)osition of additional difficulties in the prosecution 
of it by restricting it in place and time. It establishes a prohibited 
zone, with a radius of 20 miles from the islands, confines all pelagic 
sealing to the period between the 1st of May and the 15th of September 
in each year, and forbids entrance into Bering Sea before the 1st of July 
in any year. There are sevenil observations immediately suggested by 
this scheme, which is de<'lared by the contrivers of it to afford ^^the 
requisite degree of protection." 



(1) In the first place it does not purport to restrict the number of seals 
so killed at sea to less than 68,000, unless the killing of that number is 
practically imi)ossible under the conditions imi)osed. What guaranty 
or assurance is there that 68,000 females will not still be slaughtered 
under the limited conditions t All that is requisite to this end is the 
employment of an a<lditioual force of vessels and men, and this is easily 
possible, and will certainly be supplied if the price of skins will justify 
it. We know this would be the case, for it must be taken as certain 
that the force of pelagic sealers would be largely increased at the price 
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which skins commanded iu 1891, when 68,000 were taken at sea. The 
force had been steadily increasing for years, and there is no reason for 
abelief that the progress would have ceased. Men will eagerly engage 
in such pursuits long after the certainty of a profit disappears. It still 
has great prizes, and it is these which tempt enterprise and risk. More 
than this, the scheme scarcely inter[>osos any additional difficulties. 
It cuts oif very little of the time during which pelagic sealing is now or 
can be prosecuted with advantage. A very small additional force would 
suffice to raise the capture to the amount obtainable by the present force 
operating without restriction. 

But, finally, and decisively, the scheme itself furnishes a cause cer- 
tain to bring to the work of destruction a force which would carry the 
slaughter far beyond the limit even of 68,000 females per annum. It 
cuts oflf fipom the market the supply from the breeding islands of 50,000 
skins, leaving that enormous deficiency to be supplied by the pelagic 
sealers! What greater boon could they askt If these Commissioners 
had deliberately set about to contrive a project for the stimulation of 
pelagic sealing, and for the delight of those engaged in it, they could 
have devised nothing so well calculated for that end as to take out of 
the market 50,000 skins of the supply from the Pribilof Islands, when 
the price stands at 125 shillings per skin,^ and give the pelagic sealers 
a chance to make up the deficiency between the 1st of May and the Ist 
of September, with the privilege of entering Bering Sea on the 1st of 
July, and of approaching the Pribilof Islands to a distance of 20 miles 
therefrom. Indeed, with such temptations, they would greatly increase 
the catch over present limits, even if they were excluded from Bering 
Sea altogether. Their catch in the North Pacific during the present 
year has, it is believed, amounted to nearly that. 

But we must not do the Commissioners the injustice of confining 
criticism to a part of their scheme. It includes another feature of 
reiitriction, which is indicated as furnishing "a just scale of equiva- 
lency as between shore and sea sealing,'^ and " a complete check against 
undue diminution of seals." This is that the XJnited States may pro- 
cure an addition of ten nautical miles to the radius of the zone of protec- 
tion around the islands for each reduction of 10,000 below the maximum 
of 50,000 to be allowed to be killed upon the islands, so that a pro- 
tected zone of a radius of 60 miles might be obtained by a volun- 
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tary redaction of the uamber to be taken on the islands to 10,000. 
Of coarse, with a farther withdrawal from the market of the supply 
furnished by the islands, to the amount of 40,000 skins annually^ that 
is to say, by leaving practically the whole market to be supplied by the 
pelagic sealers, a force in the shape of vessels and men would speedily 
show itsiUf sufficient to slaughter, not 60,000 females a season, but 
100,000, and even more, between the first of May and the 15th of Sep- 
tember. But we fail to perceivethe use, or the consistency, of imposing a 
limit to which such voluntary reductions of slaughter on the breeding 
islands should be carried by making the minimum 10,000. Why should 
the United States not be permitted, if they desired, to purchase a pro- 
tected zone of 60 miles radius by giving up the right to slaughter a 
single sealf The scheme had as its sole merit some poor pretension in 
the way of comicality. Why should this be thrown awayt 

(2) We may be told that we are really, if not avowedly, imputing to 
these Commissioners an intention to protect and promote the interests 
of the Canadian sealers, and that this is unfair; that if they are labor- 
ing in behalf of pelagic sealing, they are working as much for the inter- 
est of citizens of the United States as for Ciiuadians, inasmuch as 
pelagic sealing is as open to the former as it is to the latter. We do 
not forget the suggestion of the Commissioners to this effect,^ and we 
remember at the same time, what was well known to them, that this 
occupation is not unreservedly open to citizens of the UnitedStates. That 
nation deems itself bound by the spirit and principlesof the law of nature, 
holds itself under an obligation to use the natural advantages which 
have fallen to its lot, by cultivating this useful race of animals to the 
end that it may furnish its entire increase to those for whom nature in- 
tended it, wherever they dwell, and without danger to the stock. It 
holds, as the law of nature holds, that the destruction of the species by 
barbarous and indiscriminate slaughter is a crime^ and punishes it with 
severe penalties. Its enactments adopted when it was supposed that 
the only danger of illegitimate slaughter was confined to Bering Sea 
were supiK>sed to be adequate to prevent all such slaughter. Axe the 
United States to be deprived of the benefit of the seals unless they 
choose to abandon and repudiate the plain obligations of morality and 
natural lawf 

1 Beport of Br. Com., p. 20. 
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(3) But what would be the cost of this scheme! Some^ not indeed 
very large, additional difficulties would be interposed in obtaining the 
present pelagic catch of 68,000. It would require a somewhat larger in- 
vestment of capital in vessels and appliances, and a somewhat greater 
expenditure in wages. This, as has been shown, would be fully reim 
bnrsed to the sealers, with a large additional profit, by means of the 
subtraction from the market of 60,000 skins now furnished from the 
Pribilof Islands, and the consequent increase of price. This increase 
of price must of course be paid by the consumer. We can not well con- 
jecture the amount of it. It could hardly be less, if we may rely upon 
the teachings of the table of prices,* than $10 per skin, and might 
amount to much more. This addition<al cost, increased at every stage 
in the process of manufacture and exchange, might easily add $30 to 
the price of the skin when it comes to the consumer, and thus the 
world would be burdened by an additional charge for 100,000 skius to 
the amount of the easily possible sum of $3,000,000. And what would 
it cost to maintain the naval police required to enforce this scheme f 
How many armed steamers would be needed to guard effectually 
against the entrance of .a trespasser within a prohibited zone, the cir- 
cumference of which is upwards of 140 miles, in a region of thick and 
almost perpetual fogs! A million of dollars annually would be a mod- 
erate estimate of the expenditure required, and this must be paid by 
somebody, the Commissioners do not tell us by whom. 

And for whom and for what is this prodigious tax to be imposed! 
For the Canadian sealers alone, and in order to enable them to make a 
profit, for a few short years, by the total destruction of a race of use- 
ftd animals ! If the assumption of such a burden were necessary, in or- 
der to preserve the seals, the propriety of making it would be worthy 
of consideration; but it is absolutely no misrepresentation or exaggera* 
tion to say that it would be a price paid, not for their preservation, but 
for their more speedy extermination. Not a dollar of this enormous 
expenditure is needed for any useful i)urpose. The entire increase of 
all the herd may be made available at the lowest possible price, without 
endangering the stock and without imposing any additional burden 
upon the world, by simply confining the capture of the seals to the 
methods allowed by natural law. Nor is the expenditure needed even 
for the mischievous purpose of killing off the seals. It is indeed a con- 
trivance by which that result would be hastened, but if nothing were 

'Caae of the United States, Appendix, Vol. n, p. 661. 
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done, and pelagic sealing were permitted to be prosecuted withontlet 
or Mndrance, the end wonld be reached nearly as soon. 

(4) The severity, amonnting to injustice, in the operation of saeh a 
scheme wonld be worth commenting upon, were it on other grounds ad- 
missible. How would the sealer know, in that region of fog, whether 
he was inside or outside of the prohibited lineT The opportunities for 
taking observations are rare. It may be said that he should take good 
care and give the luie a wide inside berth. But laws should take no- 
tice of the weakness of men in the face of temptation. This scheme 
would be a lure to which many would yield, and find themselves caught, 
even when they intended not to transgress. 

(5) The Ck)mmissioners of Great Britain have in their report studiously 
avoided the real problem, which it was their business to solve* That 
problem, according to their own view, was to devise some scheme of pe- 
lagic sealing which would preserve that pursuit, and at the same time 
not be fatally destructive to the herd of seals. True, this is impossi- 
ble; but it was not so in their view, if we may credit their confident 
statements. They should, therefore, have first fixed ui)on 9ow^ definite 
number of females which might be taken annually without initiating 
a gmdual, but sure, destruction, and then devise a method which 
should restrict the capture to this number. This is the method pursued 
upon the Pribilof Islands. An estimate is made of the number of su- 
perfluous males that may be safely taken, and the annual draft is 
rigidly limited to that number. Had the Commissioners attempted this 
task, the utter impossibility of it would have stood self-exposed. They 
would have been immediately confironted with two refutations. In the 
first place, had they named 50,000, or 40,000, or 20,000, or even 10,000, 
females as a number which might be annuallysacrificed without involv- 
ing a sure destruction, the sure teachings of the natural laws governing 
the increase of such animals would at once have rejected the proposaL 

Those laws tell us that no females must be taken. It is not fit>m 
that quarter that man may make his drafts in any degree. The condi- 
tions are far more rigidly exacting than in the case of domestic cattle. 
There the opportunity for cultivation is unlimited. It may be prose- 
cuted throughout the whole world, and an undue abundance be speed- 
ily produced. It is often necessiiry there to keep dotcn the stock instead 
of increasiug it, and therefore females must necessarily be taken to 
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some extent; bnt with the seals the case is far otherwise. There are 
bnt few possible places in which the animal may be cultivated, and the 
inarch of destraction has greatly reduced these. They are wholly in- 
sufficient to supply the demand even under the most careful and pru- 
dent husbandry, and any taking whatever from breeding females is 
plainly inadmissible. This is of itself an end of the question, for to say 
that pelagic sealing must be limited to a catch of 10,000 (and, as we 
liave seen, in pelagic sealing the number of females killed equals the 
whole number of both sexes actually recovered) is to prohibit it. The 
game would no longer be worth the candle. It would not be pursued 
under such conditions. In the next place, had the Commissioners fixed 
upon any definite number, it would be absolutely impossible to frame 
any scheme by which the slaughter could be limited to it. Their own 
wretched device of a limitation of the pursuit in time and place, much 
better calculated to increase than to restrict the slaughter, is, of course^ 
beneath attention. We do not refer to the inefficiency of their partic- 
ular suggestions. There is an inherent impossibility which no inge- 
nuity, combined with a supreme desire to accomplish the purpose, can 
surmount. 



(6) The fundamental error of the Commissioners of Great Britain, as 
of all who either deceive themselves, or attempt to deceive others, with 
the illusion that it is possible to permit in any degree the indiscriminate 
pursuit of a species of animals like the seals, so eagerly sought, so slow 
in increase and so defenseless against attack, and at the same time to 
preserve the race, consists in assuming that the teachings of nature 
can be replaced by the cheap devices of man. The first and only busi- 
ness of those who, like the Commissioners, were charged with the duty 
of ascertaining and declaring what measures were necessary for the 
preservation of this animal was to calnily inquire what the laws of 
nature were, and conform to them unhesitatingly. It would then have 
been seen by them that no capture whatever of such animals should be 
allowed except capture regulated in conformity with natural laws; and 
that all unregulated capture was necessarily destructive, and a crime; 
that there could be regulated capture upon the land, and upon the land 
alone, and that all attempts to regulate capture on the sea must neces- 
sarily be abortive; that, consequently, the only regulation to be made 
in respect to x>elagic sealing was to prohibit it altogether, which is tan- 
tamount to the award of property to the proprietors of the breeding 
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grounds. The attempt to apply regalatious in the nature of game laws 
to the pursuit of such animals is a misdirected effort, founded upon a 
disregard of their nature and habits. They are not like wild ducks^or 
herring, or mackerel, animals over which man has no control, and which 
reproduce themselves in prodigious numbers, and have abundant means 
of eluding pursuit, and which can not be cultivated by art and industry; 
but a species exhibiting all the conditions requisite to property, and 
which must be treated accordingly, 

(7) This error is not imputable to ignorance on the part of the Com- 
missioners. It does not arise from any failure to take notice of the 
nature and habits of the animal. There is, indeed, in their report an 
avoidance, which appears to be industrious, of any special inquiry into 
the nature and habits of seals, with the view of ascertaining and report- 
ing for the information of this Tribunal whether they really belong to 
that class of animals which are the fit subjects of property, or that of 
which ownership can not be predicated, and which can, consequently, 
be protected against excessive sacrifice, only by the rough and ineffect- 
ive expedient of game laws; but, nevertheless, they fully admit that 
perfectly effective regulation of capture is easily possible at the 
breeding places and there alone. They say : 

116. It is, moreover, equally clear from the known facts that efScient 
protection is much more easily afforded on the breeding islands than at 
sea The control of the number of seals killed on shore might eoMly 
be made absolute, and as the area of the breeding islands is small, it 
should not be difficult to completely safeguard these from raicUng by 
outsiders, and from other illegal acts.^ 

What is the avowed ground, aside from the assumed right of individ- 
uals to carry on pelagic sealing, upon which these Commissioners felt 
themselves not warranted in yielding to the decisive facts thus stated 
by them, and declaring that a perfect protection would be given to the 
seals by simply prohibiting capture at seal It is, to shortly sum it 
up, that the power thus possessed by the occupants of the breeding 
places has been abused in the past, and probably will be in the future, 
by an excessive slaughter of young males. It is that the United States 
put the property into the hands of lessees, and that, although the 
leases are long ones, yet the lessees are so far barbarians, or chil- 
dren, that they are incapable of comprehending their own interests, 

'Beportof Br. Cotn., p. 10. 
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and incapable of roBtraining their desire for present enjoyment, in or- 
der to secure their permanent welfare; and that the United States Gov- 
ernment, wJiich has a suixTvising control, either from the same or some 
otlier unexplained reason, is equally incapable of protecting its own in- 
t4*n\sts and discharging its duty to mankind by preserving those boun- 
ties of nature which have been intrusted to its keejung. In short, 
their argumeut is that those means which nature has pointed out, and 
which society from the earliest dawn of civilization has adopted and 
followed, for the purpose of preserving the gifts of nature and making 
them in the highest degree available for the uses of man, have, in this 
instance, i)roved a failure; that the force of the universal mt)tiveof 
selt-interest has, in this instance, not been effective with the American 
people, and consequently an occasion has arisen for the invention, by 
the wisdom and ingenuity of these Commissioners, of some device bet- 
ter adapt^Hl to the (lesired object! This is no perversion or exaggera- 
tion of the argument of this report. It may be left to fall from its in- 
trinsic weakness, not to say absurdity. 

(8) We are reluctant to mcike any reference to motives; but, where 
opinions are, as in this case, ma<le evidence, the <iuestion of good faith- 
is necessarily relevant. Why is it that these Commissioners have 
chosen to disregard the plain dictates of reason and natural laws which 
they were bound to jiccept, and to recommend some cheap devices in 
their place, when they so clearly perceived those dictates! We are not 
permitted to think that this was in conscious violation of duty, if any 
other explanation is possible. The only apology we can find c^mes 
from the fact, clearly apparent upon nearly every page of their report, 
that the predominating interest which they conceived themselves bound 
to regard was not the preservation of the seals, but the protection of 
the Canadian sealers. This explanation at once ac.counts for all their 
extraordinary recommendations and all their varying inconsist4)ncies. 
Hence every degree of restraint upon pelagic sealing is reluctantly 
conceded, and yielded only when it is compensated for, and more than 
compensated for, by an added restriction of the supply furnislitMl to 
the market from the breeding islands. As the work of the pelagic 
sealers is on the one hand restricted in time or i>la<5e, and thus discour- 
aged^ it is on the other stimulated by the certainty of a better market 
and a richer reward. So persistently and exclusively have they ke|)t 
this policy before them as their main object, that an ideal has been 
14749 14 
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formed in their mindn which they openly avow, and to attain which is 
their constant effort This ideal is that all taking of seals on land 
slionld be prohibited, and i^elagic sealing be made the only lawfU mode 
of ca)>ture. 

They thus express themselves: " It has been pointed out, and we bo- 
lieve it to be probable, that if all killing of seals were prohibited on 
the breeding islands, and these were strictly protected and safeguarded 
against encroachment of any kind, sealing at sea might be indefinitely 
continued without any notable diminutiony in consequence of the self- 
regulative tendency of this industry,^* 

And, suggesting, as the only objection to this policy which occurs to 
them, that it might be too much to expect of the United States to thus 
guard the islands and supx>ort a native population of 3<)0 at its own 
exi)en8e, they continue: "It maybe noted, however, that some such 
arrangement would offer, perhaps, the best and simplest solution of the 
present conflict of interests^ for the citizens of the United States would 
still possess equal rights with all others to take seals at sea, and in 
conseciuence of the proximity of their territory to the sealing grounds 
they would probably become the principal beneficiaries ! ''* 

And they finally come to the conclusion that any taking of seals at 
the breeding places is an ^rror for which there is no defense except long 
usage, and even that they regard as a doubtful apology. They say : 

Wliile the circumstance that long usage may, in a measure, be con- 
sidered as justifying the custom of killing fur-seals on the breeding is- 
lan<is, many facts now known respecting the life history of the animal 
itself, with valid inferences drawn from the results of the disturbance) 
of other animals upon their breeding places, as well as those made ob- 
vious by the new conditions which have arisen in consequence of the 
develoi)ment of i>elagic sealing, iK)int to the conclusion that the breed- 
ing islands should, if possible, remain undisturbed and inviolate.' 

These references to the opinions expressed in the report of the Commis- 
sioners of Great Britain, when taken together with the scheme recom- 
mended by them, leave no room for doubt that the defense of the Cana- 
dian sealers was, from first to last, their predominating motive^ and 
enable us to make for them the aix)logy that they conceived that this 
was the duty with which they were e8i)ecially charged. If this be the 
fiict, it is ea^y to perceive how all their reasonings and recommenda- 
tions should receive a color and character. We feel obliged to say that 



* Re]>ort of Br. Com., p. 20^ sec. 121. 

* Re]>ort of Br. Com., p. 20, sec. 125. 
*£eport of Br. Com., p. 21, sec. 166. 
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^e can perceive no other ground ux>on which their action may be made 
consistent with good faith. 



(0) But what are their avowed reasons, if any, for forming this ideal 
of an exclusive adoption of pelagic sealing as a proper scheme of regula- 
tions for preserving the seals f We can gather from the pages of their 
report these three: 

(a) That pelagic sealing is a national or common rightj which can not 
be taken away. 

(&) That pelagic sealing has a "self-regulating tendency.''* 

(c) That sealing on the breeding places is destructive, because of the 
excessive slaughter of young males, which, as they allege, is and will 
be indulged in, although it need not be. 

The first of these reasons is not relevant here, nor should it have 
hiid any place in the consideration of these Commissioners. It was a 
matter committed to the determination of other parties, and is else- 
where discussed by us. It may, however, be here observed that if it 
be a natural right of citizens of Great Britain, it must be held, as all 
other rights are, in subordination to the power of governments to enact 
legislation to preserve the useful races of animals, and Great Britain 
may certainly, if she pleases, prohibit her eitizens from exercising it, 
as the United States do. And if it be the subject of governmental 
restriction, as the commissioners themselves propose to make it, it may 
be also prohibited by governmental regulation. 

The third ground we have already considered. Unfounded in fact, 
repugnant to reason, absolutely contradicted by the experience of 
nearly a century on the Pribilof Islands, and, as the Commissioners 
themselves admit, by that on the Commander Islands for a similar 
period,* we dismiss it without further notice. 

The second ground, the alleged " self-regulative tendency," may be 
briefly noticed. What is this asserted " self-regulating tendency?^ We 
must describe it in the language of the Commissioners themselves. 
They say: 

" In sealing at sea the conditions are categorically different, for it is 
evident that by reason of the very method of hunting, the profits must 
decrease, other things being equal, in a ratio much greater than that 



> Report of Br. Com., p. 20, boc. 121. ' Report of Br. Com., p. 15, sec. 82. 
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of any decrease in the irambers of seals, and that there is, therefore, 

inherent an automatie principle of regulation sufficient to prevent the 

possible destrvction of the industry if practiced only at sea.''^ 
But what if other things should not be equal, as they certainly would 

not bet What if, as the supjwsod difficulties in capturing seals were 
increased, making it impossible for the same force to make the same 
catch in the same time, and thus diminishing the supply offered in the 
market, the price of skins should rise, as it certainly would! Would 
the effect be anything except to stimulate the pursuit, bring into play 
a greater energy and skill, attract a larger force, and thus lead to an 
equal, and probably a much larger catch f In the whale fishery the 
price of the product continually rising so stimulated the pursuit as to 
attract a continually augmenting force, with the result of nearly exter- 
minating some of the species. The fate of the sea otter had been the 
same. But we need not go further than the statistical tables of pelagic 
sealing furnished by the Commissioners. Whatever may have been the 
increase of difficulty in obtaining seals consequent upon the increased 
pursuit, the price has afforded a stimulus sufficient to bring into the 
field a continually augmenting force, and has thus brought the aggre- 
gate of the pelagic catch from 12,000 in 1882 to 68,000 in 1891. 



(10.) In conclusion it is submitted that the scheme proposed by the 
Commissioners of Great Britain is a contrivance, not for th^ preservation 
of the seals, which was by the Treaty made the sole object of their in- 
quiries and labors, but for the promotion of pelagic sealing^ and, conse- 
quently, for the destruction of the seals. This is its character even ujwn 
their own views. They insist that the slaughter of 100,000 young males 
upon the Probilof Islands was, even before pelagic sealing was prosecu- 
ted^ an excessive draft rapidly tending to a destruction of the herd; 
and yet their scheme directly and necessarily involves a slaughter of 
many more than 100,000 seals of whi(;li more than half will be females. 

It is believed that the Tribunal will not fail to perceive that a thor- 
ough consideration of the question of the feasibility of any system of 
regulating pelagic sealing which would permit that business to be 
prosecuted, and yet secure the herd from extermination, ending, as it 
must, in a conviction that such a system is not feasible, leads, by a 
somewhat different path, to the same conclusion which is reached by a 

1 Beport of Br. Com., p. 19, sec. 118. 
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direct inquiry into the question of property. It fully establishes the 
conclusion that the only " concurrent regulation " which can preserve 
the seal herds from practical extermination is one simply and absolutely 
prohibitive of pelagic sealing, and that this therefore is necessary. And 
this is tantamount, in its eifect, to the recognition of a property inter- 
est in the proprietors of the breeding islands. 

If a bona fide effort were made to allow pelagic sealing under condi- 
tions which would reduce its destructive effect to a point where it 
might be neglected as unsubstantial or insignificant, realj not pretended^ 
restriction would be secured. The effort would be to take awayy not 
to addj inducements to embark in it. The method would be to discour- 
age it, to throw difficulties in the way of it, to so restrict it in place or 
time, or both, that little chance for profit would remain. To this end 
a prohibition during March and April would be wholly useless. It 
could not be safely allowed even for a single month in the period from 
April to October. The privilege must be limited to stormy weather 
which repels enterprise. And this is to prohibit. If we mean to pre- 
serve the seals, we must submit to be governed by those natural laws 
upon an observance of wliich their preservation depends. These teach, 
with a directness and certainty which can not be misunderstood^ two 
things. 

First, In the case of animals over whom man has no control, such as 
most wild animals are, if they are i n danger of destruction from too eager 
pursuit, restrictions in the nature of game laws, which operate simply 
to diminish the destruction, without changing its character, are the 
only preventive measure which society can apply. And it can not ab- 
solutely prohibit destruction, for this would be to prohibit the use of 
nature's gift. This remedy is apt to be insufficient, from the difficulty 
of enforcement, but it tends to preserve, and sometimes succeeds in2>re- 
serving, that which it is designed to save. 

Second. But where some men have such a control over the animal 
that they can by abstinence, art, and industry reap its full natural in- 
cre^ise and make it available for human wants, and at the same time 
preserve the stock, society can, as it does, preserve the animal, and at 
the same time secure the full benefit of its natural increase by permit- 
ting them to kill at discretion, and prohibiting killing by all others. 

The United States stand upon the assertion of their property inter- 
est, and if that is rocognize<l, they conceive that they have the ability 
to protect it on every sea. It is not usual for one nation to voluntarily 
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ask the aid of another in the defense of its rights. Each is ordinarily 
left to enforce its own laws with its own power. Tlie United States do 
not ask for the slightest measure of aid in the performance of what is 
properly their own exclusive work. 

Bnt it may happen, and does happen in the present case, t^t what 
from natural situation may be pecaliarly the proper work of one 
nation, may yet be the work, in some degree, of others. The destruction 
of a useful race of animals is the destruction of property belonging to 
the whole world, and is a crime against the law of nations. To pre- 
vent and punish it is as distinctly the duty of all civilized nations as it is 
to prevent and punish the crime of piracy. The pelagic sealer is ko^tU 
humani generis^ just as the pirate is, though with a less measure of 
enoi-mity and horror. It is, therefore, part of the duty of nations to 
forbid their citizens from engaging in the practice of pelagic sealing 
and, as the parties to this controversy have voluntarily submitted it to 
this Tribunal to declare what regulations outside of their respective 
jurisdictions it is their duty to concur in and enforce for the preserva- 
tion of the seals, it is entirely proper that the tribunal should frame, 
even while recognizing the property interest asserted by the United 
States, a simple regulation, to be concurrently adopted and enforced 
by each nation, prohibiting all sealing at sea, except by the native 
tribes of Indians on the northwest coast of America for the purposes 
of food and clothing in the manner in which they were originally ac- 
customed to prosecute it. 

James 0. 
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FIFTH. 

CLAIMS FOR COMPENSATION. 

I. — ^Damages Claimbd by the United States. 

It is provided in article viu of the Treaty that either party may 
sabmit to the Arbitrators any question of fact involved in any claim it 
may have against the other; and ask for a finding thereon, ^^ the question 
oftlie liability of either government upon the facts found to be the subject 
of further negotiation,^ 

As the undersigned construes this paragraph, it limits the range of 
inquiry by the Tribunal to facts which bear only upon the amount of 
the claims submitted, as the question of liability is left open to be 
settled by negotiation. 

And in the fifth article of the Modus Vivendi of May 9, 1892,^ it is pro- 
vided that — 

If the result of the Arbitration be to affirm the right of British sealers 
to take seals in the Bering Sea, within the bounds claimed by the 
United States under its purchase from Russia, then compensation shall 
be made by the United States to Great Britain (for the use of her sub- 
jects) for abstaining from the exercise of that riglit during the pendency 
of the Arbitration, upon the basis of such a reguhited and limited catch 
or catches as in the opinion of the Arbitrators might have been taken 
without an undue diminution of the seal herds; and, on the other hand, 
if the result of the Arbitration shall be to deny the right of British 
sealers to take seals within said waters, then compensation shall be 
made by Great Britain to the United States (for its citizens and lessees) 
for this agreemcnit to limit the island catch to 7,500 a season, upon the 
basis of the difference between this number and such larger catch as, 
in the opinion of the Arbitrators, may have been taken without an 
undue diminution of the seal herds. 

This leaves the number of seals which might have been taken in the 
Bering Sea by the British sealers, and upon the Pribilof Islands by 
the lessees of the United States, without danger of reducing the seal 
herd, wholly to the judgment of the Tribunal under the proofs sub- 
mitted. 

1 Case of the United States, Appendix, Vol. I, p. 7. 
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In the printed Caae submitted on belialf of the United States, ; 
claim is presented aiider tlie clause last quoted, for compensation t 
the Unit<;d States for the increased amount of rental which the Unitei 
States would have ri't-eived ujMn an additional number of skins taken 
and for a bonus of 99.62J oo each skin, to be paid by the lessees of th 
islands, over and above the boims u^wn the 7,500 skins, which are pei 
mitted to be taken nnder the Modve Vivendi.^ And a claim is also anb 
mitted by the United States in behalf of its leasees for the profit th 
lessees wonld have made upon an increased number of seals whicl 
might have been take above the 7,500 but for the Modua Vivendi,* 

The Case also submits a claim in behalf of the United States am 
lessees for compensation for the limited nomber of seals taken tiiide 
the Modm Vivendi of 1891. 

Frankness requires us, as we think, to say that the proofs, which ap 
pear in the Counter Case of the United States as to the condition of th< 
seal heni on the Pribilof Islands, show that the United States conli 
not have allowed its lessees to have much, if any, exceeded the nnuibe 
of skins allowed by the Modus Vivendi of 1892 without an nndue dim] 
tmtion of the seal herd, and upou this branch of the case we simpl; 
call the attention of the Tribanal to the proot^ and submit the qnee 
tious to its decision. 

As to the claims submitted in behalf of the United States and it 
lesseeM under the Modus Vivendi of 1891, the nndersignetl also feels con 
strained to say that, as no provision for the payment of c^impensation ti 
either party is provided for in that agreement, and as, under the laws o 
the United States and lease of the islands by the United States to thi 
North American Commercial Company, the United States had the fid 
I>ower, through its Secretary of the Treasury, to limit the catch in an; 
year to such number as in the discretion of the Secretary of the Treaa 
ury might seem proper, we must admit that no right of conipensatioi 
accrued under that agreement to either the United States or its lessees 
for ihe reason that the agreement was wholly voluntary, and such a 
the two governments were entirely competent to make, and no right U 
compensation would accrue to either government or its citizens nules; 
specially provided for in the Modus Vivendi. 

■Caae of the United States, pp. 2S&-289. '/Mil., pp. 289-291. 
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n.— Damages Claimed by Great Britain. 

Tlio claims submitted on the part of Great Britain are for damages 
sustained by certain of its subjects by reason of tlie seizure by the 
UnitiHl States of certain vessels alleged to belong to such subjects, 
and warning certain British vessels engaged in sealing not to enter 
Bering Sea, and notitying certain other British vessels engaged in the 
capture of seals in Bering Sea to leave said sea, whereby it is insisted 
that the owners of such vessels sustained losses and damages, as set 
forth in the respective claims, these claims being stated in detail in 
the '^ tSchedule of particulars^^ of said clahns appended to the British 
Case. 

The right and authority of the United States to protect the seal 
herd, wiiich has its home in the Pribilof Islands, and in the exercise of 
such right to make rei>risal ot seal-skins wrongfully taken, and to seize, 
and, if ne<;essary, forfeit the vessels and other property employed in 
such unlawful and destructive pursuit, is a necessary incident to the 
right iisserted by the United States to an exclusive property interest 
in said seals and the industry established at the sealeries. 

We, however, preface what we have to submit on this feature of the 
case by saying that, if it shall be held by this Tribunal that these 
seizures and interferences with British vessels were wrong and un- 
justifiable under the laws and principles applicable thereto, then it 
would not be becoming in our nation to (M)ntest those claims, so far as 
they are just and within the fair amount of the damages actually sus- 
tained by British subjects. 

And, even if it shall be decided by this Ti'ibunal that the United 
StJites were not justifiable, under the circumstances and the law, in 
making such seizures and interfering with British subjects in the 
pursuit and capture of fur-seals in the Bering Sea, still that decision 
wouhl furnish no ground for (claims based on wholly illegal and unten- 
able grounds, nor for extortionate demands. 

The actual damages sustained by these British subjects, in behalf of 
whom these claims are presented by the British Government, must, un- 
doubtedly, be finally settled, according to the terms of the Treaty, by ne- 
gotiations hereafter to be had ; but, as findings of fact in regard to these 
claims are asked for, our purpose in this part of the argument is to 
call attention to some of the elements which go to make up these 
claims, and show, as we think, conclusively, that such elements can 
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not enter into claims for compensation against the United States under 
the Treaty. 

And we contend — 

First. That only claims properly due to subjects of Oreai Britain 
should be submitted on the part of that nation and findings of taycts 
asked in relation thereto; and in the application of this principle we 
insist that it ia shown by the Counter Case of the United States and 
the Appendix thereto that the schooner W. P. Sayward and the steam 
schooners Thornton, Anna Becky Qra^ce, and Dolphin, with all their sup- 
plies and outfits, were in fact owned by one Joseph Boscowitz, a citizen 
of the United States at the time these vessels were respectively seized 
by the United States officers;^ that for sometime prior to the fall of 
1885 said schooner and steam schooners had been engaged in the seal- 
ing business in the joint interest of said Boscowitz and one James 
Douglas Warren; that Warren had no capital, and although nominally 
interested in said vessels and their catch as half owner, yet in fa4;t 
the money representing his share in the vessels was loaned to him by 
Boscowitz,* and secured by mortgages to Boscowitz on the vessels; 
that in the fall of 1885 Warren became insolvent and made an assign- 
ment for the benefit of his creditors, and in order to transfer the title 
to these vessels a sale of them was made under the Boscowitz mort- 
gages, and one Thomas H. Cooper bid the vessels off at such sale for 
the sum of $1, Cooper being a bi'other-in-law of Warren and a British 
subject, residing in Sail Francisco, Cal.; that on becoming such pur- 
chaser Cooper executed mortgages to Boscowitz on the vessels for 
their full value, which mortgages Boscowitz held at the time of the 
seizures, the whole transaction being had solely for the purpose of 
securing a British registration for said vessels, and thereby enabling 
Boscowitz and Warren to carry on the sealing business under the 
British flag.* 

The testimony showing Boscowitz was a citizen of the United States 
is found in the affidavits of T. T. Williams ^ and a report of Levi W. 
Myers, United States consul at Victoria, B. C, dated November 10, 
1892.* While the proof as to the relations between Boscowitz and 
Cooper is found in the deposition of Thomas H. Cooper, the alleged 



^Counter Case of tbe United States, p. 30; App., pp. 255,d51« 
• Coanter Case of the United States, App., pp. 821-325. 
»/Wrf., p. 351. 
«rM.,p. 25S. 
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owner of the said vessels;' and the relations between Boscowitz and 
Warren are shown in the testimony of Boscowitz and Warren, and the 
pleadings and decrees in the case of Warren vs. Boscowitz and the 
cross case of Boscowitz vs, Warren, in the courts of British Columbia.' 

The proof also shows that the schooners Carolina and Pathfinder^ 
with their sapplies and outfits, were, in fact, owned at the time they 
were seized by one A. J. Bechtel, a citizen of the United States (see 
dex>osition of W. H. Williams,^ and a report of Levi W. Myers, United 
States consul at Victoria, B. 0/), although said vessels were registered 
in the names of British subjects.^ 

And that the schooners Alfred Adams^ Black Diamondy o,nd TAly^weTQ 
in fact owned, at the time they were respectively seized by one A. 
Frank, a citizen of the United States (see deposition of T. T. Williams),® 
although registered in the names of British subjects.' 

It will be seen by looking over the list of vessels alleged to have 
been seized, or interfered with, that the list contains twenty vessels, 
but that two of the vessels named in that list, the Triumph and the 
Pathfinder, were seized or interfered with twice ;^ so that, in fact, the 
schedule contains the names of only eighteen separate vessels in regard 
to which claims are made, and of these eighteen, ten of them were 
owned by citizens of the United States. 

It is assumed on the part of the United States that if the proof sub- 
mitted shows that these ten vessels were really the property of citi- 
zens of the United States, although they had a nominal registry in the 
names of British subjects, such demonstration will be sufficient to 
justify a finding by the Tribunal that no citizen of Great Britain has 
sustained damage by the seizure of the Sayward, Anna Beck, Thornton^ 
Grace, Dolphinj Oarolina, Pathfinder, Alfred Adams, Bkick Diamond^ 
and lAly, 

We therefore confidently ask and expect the decision and finding 
of the Tribunal that these claims do not belong to British subjects, and 

» /Wd., pp. 320-325. 
•JWd., pp. 301-320. 

' Counter Case of United States, Appendix, p. 851. 
</W4., 261. 

*Caae of Her Majesty's Goyemment, Schedule of Glahns, pp. 1, 40; Counter Case of 
United States, Appendix, p. 256. 
** Counter Case of United States, Appendix, p. 352. 
V Case of Her Biijesty's GoYemment, Sohedule of Claims, pp. 82, 48, 60» 
•DM., p. 1. 



220 ARGUMENT OF THE UmTED STATES. 

for that reason the Tribanal can not be called apon to find any &ctp 
respecting them. 

To justify a finding upon a claim, it must be made to appear affirma- 
tively, by a clear preponderance of proof, that the claim is owned by 
one of the Govern meuts, parties to this Arbitration, or to a dtizen or 
subject of such Government.* 

We insist that we may, with propriety, go farther and say that, if 
there is even doubt that a claimant is a citizen of the nation that pre- 
sents a claim in his behalf, that doubt should of itself be enough to 
preclude any finding of facts involved in such claim. 

The powers and jurisdiction of this Tribunal are delegated to it by 
the Treaty which is in itself but a contract or agreement and its terms 
can not be enlarged or amplified by construction. 

In taking this ground we do not intend to cast any aspersion ux)on 
the good faith of the British Government, or its Agf^nt, for having pre- 
sented these claims, as we admit that on the face of the claims as pre- 
sented they appear to be in favor of British subjects. But we do insist 
that it is right for this Tribunal to go behind the face of the papers 
and ascertain, from proofs furnished, whether or not the persons to be 
benefited by the allowance or payment of these claims are in &ct 
British subjects, and that no facts should be found involved in any 
claim where there is even good ground for doubt that such claim be- 
longs to a British subject. 

Second. All these claims but two (the Triumph^ No. 11,* and the 
Pathfinder^ No. 20,^ of schedule) contain an item for ^^loss of probable 
catchy'^ ^^lo88 of estimated catchy'^ ^^ balance of probable catchy^ ^^probable 
catohj'^ etc.* 

All of which will more fully appear by the following tabulated 
statement: 

No. 1. CaroHna, estimated catch $16,667 

No. 2. T/*^*M /Oft, estimated catch 16,667 

No. 3. Onicar(i, estimated catch 16,667 

No. 4. Favorite^ ostimatod h>88 of catch 7, 000 

No. 5. iSfl^trarrf, probable catch of 1887 19,250 

No. 6. (r racf, probable catch 23,100 

No. 7. //nna /^<?cAr, probable catch 17,328 

No. 8. />o?pW«, probable catch 24,750 

> Article viii of Treaty of Arbitration. 

*Case of Her Majesty's Qoverumeut, Schcdale of GlahnBy p. 86. 

•Ibid,, p. 57. 

«/Wd., pp. 1-66. 
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o. 9. Alfred Adamn, jiTohahle catclh $19,250 

o. 10. Ada, probable catch 15,818 

o. 12. Juniata, estimated cat€h 9, 424 

. 13. Pathfinder, estimated catch 15,863 

o. 14. Triumph, estimated catch 19, 424 

Jo. 15. Black Diamond, estimated catch 16, 192 

^3No. 16. Ltltif balance of catch 14, 136 

'^So. 17. Arielj balance of entimated catch 9, 248 

:2Jo. 18. Kate, balance of catch 10.960 

!^o. 19. MinniCf balance of catch 16, 112 

357,353 

All these items are subject \o the ohjeetion that they are prospective 
profits, uncertain and contingent in their nature, and can not be made 
the basis of a claim for compensation to the owners of these vessels. 

In Sedgwick, on the ^^ Measure of Damages," page 69, sixth American 
edition, it is said: 

The early cases in both the English and American conrts, generally 
concurred in denying profits as any part of the damage to be compen- 
sated, whether in cases of contract or tort. 

In a case for illegal capture, where one of the it^ms of the claim for 
damages was the profits on the voyage broken up by the capture, the 
court said : 

Independent, however, of all authority, I am satisfied upon principle 
that an allowance of damages upon the basis of a calculation of profits 
18 inadmissible. The rule would be in the highest degree unfavorable 
to the interests of tlie community. The subject would be involv^ed in 
Utter uncertainty. The calculation would proceed upon contingencies 
^nd would require a knowledge of foreign markets to an exactness in 
point of time and value, which would sometimes present embarrassing 
obstacles. Much would depend upon the length of the voyage and the 
Beason of the arrival; much upon the vigilance and actiWty of the mas- 
tyer, and much upon the momentary demand. After all, it would be a 
calculation upon coigecture and not upon facts.^ 

In the case of t\iQ Amiable Xaney^ Mr. Justice Story, speaking for the 
United States Supreme Court, said : 

Another item is $3,500, for tlie loss of the suppose<l profits of the 
voyage on which the Amiable Xiucy was originally bound. In the 
opinion of the court, this item also was properly rejected. The prob- 
able or possible benefits of a voyage, as yet in fieri^ can never afford a 
safe rule by which to estimate damages in cases of a marine trespass. 
There is so much uncertainty in tlie rule itself, so many contingencies 
which may vary or extinguish its application, and so many difficul- 
ties in sustaining its legal correctness, that the court <'.an not believe 
it prox)er to entertain it. In several cases in this court, the claim for 



^ The schooner Lively, 1 Gallison, 314. 
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profits has been expgc^ssly overraled; and in Del Col v, Arnold (3 
DalL, 333) and The Anna Maria (2 Wheat., 327), it was, after strict con- 
sideration, held that the prime cH>8t, or vsilae of the property lost, at 
the time of the loss, and in case of injury, tlie diminution in value by 
reason of the injury, with interest upon such valuation, afforded the 
true measure for assessing damages. Tiiis rule may not secure a iwm- 
plete indemnity for idl possible ii\juries; but it has certainty and gen- 
eral a)>plicability, to recommend it, and, in almost all cases, will give a 
fair and just recompense.' 

And in Wood's Mayne on Damages^* the author, speaking of damages 
in ciises of tort, says: 

In general, however, injuries to property, where unaccompanied by 
malice, and especially where they take place under a fancied right, are 
only visited with damages proportionate to the actual pecuniary loss 
sustained. 

While it is conceded that there has been some relaxation of the 
rigid rule of the early cases in England and the United States, in regard 
to the allowance of profits as an element for the award of damages 
or compensation, it is undoubtedly still the rule in both countries that 
profits can only be aUowed as damages where they are in the contem- 
plation of parties, in cases arising on contract, and where they are the 
necessary and proximate result of the injury in eases of tort, and in 
those latter cases only where they can be proven or established with 
substantial certainty.* 

These vessels were all engaged in a hazardous voyage upon the boist- 
erous waters of the North Pacific Ocean and Bering Sea. subje<^t to all 
the perils of the sea, and the mind can hardly conceive any event more 
uncertain and contingent then the number of seals they would have 
captured if they pursued their voyages unmolested. Shipwreck and 
every other element of uncertainty, including the proverbial uncertainty 
which is always an element in fishing and hunting 6xx>edition8, would 
seem U) attend all such ventures, and the cogent reasoning of Mr. Jus- 
tice Story in the cases just cited seems unqualifiedly applicable to the 
items of " probable catch,'' etc., presented in this schedule of claims. 

The Tribunal will bear in mind that the United States do not 
occupy the position of a tort-feasor, subject to exemplary or vindic- 
tive damages. "The King (Sovereign) can do no wrong." The acts, 
in respect to which compensation is asked in behalf of these British 



»3 Wheaton's U. S. Repto., 546; see also Smith rs. Coiidry, I How. U. 8. Repts., 2S-34. 

•First Aniericun tMlition, from third Kiijjlish edition, p. 56. 

•Hadley vt. Baxeiidale, 9 £xoh. 341; Mastcrtou vt. Mayor of Brook]^, 7 HiU, 62. 
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sabjects, were performed by the TTuited States iu the exercise of its 
sovereignty, and the execution of its statutory laws, and no malice or 
other unjust motive can be imputed to those acts. 

Among the claims presented by the United States in behalf of its 
citizens to the Tribunal of Arbitration upon the Alabama claims, 
which met at Geneva in 1872, under the treaty between Great Britain 
and the United States, were a large number of claims like those now 
under consideration, for the prospective earnings of ships destroyed 
by the rebel cruisers in the late civil war of the United States, and 
that tribunal, by the unanimous vote of its members, said iu regard to 
such claims: 

And whereas prospective earnings can not properly be made the 
subject of compension inasmuch as they depend in their nature upon 
future and uncertain contingencies, the tribunal is unanimously of 
opinion that there is no ground for awarding to the United States any 
sum by way of indemnity under this head.^ 

It is therefore respectfully submitted that the rule of decision 
adopted in the case of the Alabama chiims is well established in the 
jurisprudence of the two nations now at the bar of this Hi^h Tribunal^ 
and in the light of the authorities cited the undersigned respectfully 
insists that the items in these claims for '< probable catch," <' estimated 
catch," etc., which amount in the aggregate to over two-thirds of the 
grand total of the claims presented, must be considered as wholly 
speculative and so uncertain that Great Britain is not entitled to any 
finding as to any fact involved therein, except the fact of their uncer- 
tainty, which appears on the face of the claims themselves. 

In the claims growing out of the seizures of the Oarolina, Thornton^ 
Onward^ Saywardj Oraee^ Anna Beck, Dolphin, and Ada there are also 
items for the future earnings of those vessels,^ namely: 

No. 1, Carolina, seized 1886: 

Claims for earn ingB in 1887 $5,000 

Claims for earnings in 1888 5,000 

No. 2, Thamtanj seized in 1886: 

Claims for estimated loss to owner by detention in 1887 5, 000 

Claims for estimated loss to owner by detention in 1888 5,000 

No. 3, Onwardf seized in 1886 : 

Claims reasonable profit for season of 1887 5,000 

Claims reasonable profit for season of 1888 5,000 



> Geneva Arbitration, Congressional publication, vol. iv, p. 53 ; see also Wheaton's 
International Law (Boyd's 3d English edition), sec. 539, t, p. 592. 

•Case of Her Majesty's Goyernment, Sohedole of Claims, pp. 5,9, 11, 19, 23, 27, 
81, St. 
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No. 5, Sai^ward, seised in 1887: 

Claims for eamingH in coasting trade in fall of 1887 $1,200 

Earnings for season of 1888 d.000 

No. 6, Grace, seized in 1887 : 

Claims for probable earnings in fall of 1887 3,000 

Claims for probable earningn in season of 1888 7,000 

No. ly Anna Beck, seiz«Ml in 1887 : 

Claims for probable earnings in coasting trade in fall of 1887 2,000 

For probable net earnings in season of 1888 6,000 

No. 8, l>i}lphiny seized in 1887: 

Claims for pntbable earnings in fall of 1887 2,000 

Clainu* for probablt^ net earnings in seascm of 1888 7,000 

No. 10, Ada, seized in 1887: 

Probable earnings in fall of 1887 2,000 

Probable earnings for si^ason of 1888 6.000 

Total 71,200 

Tliese items it will be notified are in addition to the items of '^ prob- 
able catch,'' or ^^ estimated catch" for the seasons in which the respect 
ive vessels were seized. 

Nothing can more fully illustrate the wholly speculative character of 
this class of claims than a consideration of these items in the light of 
the indisputable fa^'.ts. 

The Carolina^ Thornton, Onward^ Grace, Anna Beck, Dolphin^dkuA Ada 
were seized and decrees of forfeiture rendered against them by the 
United States district court for the district of Alaska, and the Caro- 
lina, Onward, and Thornton were left to go to piei'es in the harbor of 
Onalaska;^ and the Dolphin, Grace, Anna Beck, and Ada were sold 
under dei^rees of that court, while the Sayicard was released on a bond 
given by her owners a year or more after the decree of forfeiture was 
entered. 

Th«?se seizures were in effect a conversion of these vessels at the time 
of the seizure, and, with the exception of the Sayward^ their capacity 
to earn anything for their owners ended with the seizure. The measure 
of compensation to the owners was therefore the value of the pn>i)erty 
taken at the time it was taken, perhaps with interest from the time 
of taking. The owners were disjwssessed by the seizure, and their 
interest in the property merged in their claim for compensation, if they 
have any such claim ; and no claim can therefore accrue to them for 
the possible future earnings of the vessels.* 

* Declarations of James Douglas Warner, Case of Her Majesty's €k>vemmeni, 
Sche<lnle of Claims, pp. 3, 6, 12. 

*8e<lgwick on Measure of Damages, 6th e<l. r>83; Conrad r. Paoitic Insurance 
Company. 6 Pet<^rs V. 8., 262-281?; The Ann Caroline. 2 Wall., 22 V. S. nSH; Smith 
et. al. r. Coudry, 1 Uow. U. S., 28-34; Wood's Mayne on Damages, 3 Eng. and Ist 
Am. ed.y p. 486. 
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In Sutherland on Damages, vol. i, p. 173 (now a standard authority 
in the courts of the United States), the rule is stated as follows: 

The value of the property constitutes the mciisure or an element of 
ilamages in a great variety of cases both of tort and contract; and 
ifirhere there are no such aggravations as c^all for or justify exemplary 
damages, in actions in which such damages are recoverable, the value 
is ascertainwl and adopted as the measure of compensati«m for being 
deprived of the property, the same in actions of tort as in actions upon 
contract. In both cases the value is the legal and fixed measure of 
damages and not discretionary with the jury. ♦ * ♦ And, more- 
over, the value is tlxed in each instance on similar considerations at the 
time when by the defendant's fault the loss culminates. (Grand Tower 
Co. V8. Phillips, 23 Wall., 471. Owen vs. Routh, 14 G. B., 327.) 

To recapitulate: None of the items of these several claims for " esti- 
mated catch," or " probable catch," for the season or voyage in which 
the seizures took place can be considered, because they are in the 
nature of prospective profits, and fall within the rule adopted by the 
tribunal in the Alabama Olaims, and the other authorities cited; and 
all the items for the probable earnings of these arrested vessels, subse- 
quentto the seizure, fall within the same objection of uncertainty and 
contingency, and the further objection that the conversion of the prop- 
erty was completed by the seizure, and the owners' only remedy was 
for the value of the property so seized at the time of the seizure. 

But, if the Tribunal for any reasons shall deem itself required to 
pass upon these items or find any facts involved therein, except that 
of their invalidity, we then briefly submit that the " estimated " and 
*< probable catches " are altogether overstated and extravagant. 

In the declaration of James Douglas Warren, in support of the 
claims in behalf of the alleged owner of the Say ward, Anna Beck, Grace, 
and Dolphin, he states that the estimate is made on the basis of three 
hundred and fifty skins taken by each boat and canoe for the full 
season.^ 

In the report of the British Commissioners, forming part of the Brit- 
ish case,' it is shown that the average catch x)er canoe or boat for the 
British sealers for the same year was 164 seals, or less than one-half of 
Oapt. Warren's average; and in the same paragraph, the British Com- 
missioners say: 

The actual success of individual sealing vessels of course depends so 
largely upon the good fortune or good judgment which may enable 
them to fiEkll in with and follow considerable bodies of seals, as well as 



1 Case of Her Majesty's Government, Schedule of Claims, pp. 18, 22, 25, 29. 
*Beport of Br. Com., seo. 407, p. 74. 
14749 ^16 
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on the weather ex[>erienced, that the figures repre^uting the catch 
compared to the boats or whole number of men employed coustitnte a 
more trustworthy criterion than any general statements.^ 

We may, therefore, safely say that if conjecture, based upon any rale 
of arerages, is to be resorted to for the purpose of attempting to ap- 
proximate the probable catches of these vessels, the British Conunis- 
sioners have given far more reliable data than that furnished by these 
claimants. 

The fallacy of these "estimates^ is also shown in another way. We 
open the schedule of the British claims at random and take the claim 
gn>wing out of the seizure of the lftnni>, No. 19.* It seems, from the 
declaration accompanying the claim, that she left Victoria the fore part 
of May on a sealing voyage in the North Pacific Ocean and Bering 
Sea. She entered Bering Sea on the 27th of June, at which time she 
had caught 150 seals. She hunted seals in the Bering Sea until July 
15, during which time she had taken 270 skins, which was at the rate 
of 15 skins per day. She was seized on the 15th of July; leaving her 
16 days of July and 16 in August, making 32 days in aU of her sealing 
season, during which time she would have caught, at the rate of 15 per 
day, 480 seals; to which adding the 420 she had taken previously, 
make^ a total catoh for the sealing season of dOO; while her ^'estima- 
ted' catch '^ is 2,500 seals for the season. 

Take also the claim of the Ada, No. 10.' She entered Bering Sea, 
as is shown by the declaration accompanying the claim, about the 16th 
day of July, 1887, and continued sealing in the said sea until the 25th 
day of August, which was beyond the time when skins taken are con- 
sidered merchantable,* and within two weeks of the time when, as the 
British Commissioners admit,' the sealing season closes, and yet her 
entire catch up to that time was only 1876 skins, while the "estimated'* 
or "probable catch" is put at 2876. 

The value and tonnage of these vessels is also largely overstated, as 
is shown by the tables submitted with the Counter Case of the United 
States, • and the value of several of the vessels seized was ascertained 
by sworn appraisers of the District Court of Alaska and shown to be 
much lower than the value stated in this schedule of claims. ^ That these 



"Report of Br. Com., p. 73, sec. 407. 

•Case of Her Majesty's Government, Sehednle of Claims, p.56L 

» Ibid, p. 34. 

<Coiint4»r Case of the Tnited States, Appendix, pp. ^57. 376, 384. 

» Report of Br. Com., sec. 212. 

« Counter Case of the United States, Appendix, pp. 339, et seg. 

V Ibid,, pp. 32a- 38. 
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appraisals were fair and showed the sabstantial and fair value of the 
property is evidenced by the fact that, althoagh the owners of the ves- 
sels had the privilege of releasing them upon bonds, none of them, ex- 
cept the Saywardy were so released, although application was made 
to have their valuation reduced in order that the owners might give 
bonds.^ 

We might follow the analysis of different items of these claims and 
successfully show that they are all very much exaggerated, but do not 
deem it necessary to do so, because we feel sure the members of this 
Tribunal will tsike notice of the fact that individuals in making claims 
against a government, whether it be their own or a foreign government, 
invariably expand these claims to the largest amount their consciences 

will possibly tolerate. 

H, W. Blodgett. 



1 SttiAte Doo. 106, 50th Cong., Second Sou., pp. 28, 74. 
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SUMMARY OP THE EVIDBNCB. 

To the end that the High Contracting Parties should become ftilly in- 
formed of all the facts bearing ux>ou the differences between them, and 
as a right method of securing evidence as to those points tonehing which 
a dispate might exist, it was stipulated by Article IX of the Treaty that 
two Oommissioners on the part of each Government should be appointed 
to make a joint investigation and to report, in order that such reports and 
recx)mmendations might in due form be submitted to the Arbitrators, 
should the contingency therefor arisa 

The Commissioners were duly appointed in compliance with tliis pro- 
vision of the Treaty, and so far as they were able to agree, they made 
a joint report, which is to be found at page '3i)l of the Case of the 
United States. It will be seen from this joint rej^ort. that the Commis- 
sioners were in thorough agreement that, for industrial as well as for 
other obvious reasons, it was incumbent upon all nations^ and particu- 
larly upon those having direct commercial intd'ents in fur-seals^ to pro- 
vide/or their proper protection and preservation. They were also in 
accord as to the fact that since the Alaska purchase a marked diminu- 
tion of the number of seals on and habitually resorting to the Pribilof 
Islands had taken place; that this diminution was cumulative in effect 
and was the result of excessive killing by man. Beyond this the Com- 
missioners were unable, by reason of considerable difference of opinion 
on certain fundamental propositions, t4) join in a report, and they there- 
fore agreed that their respective conclusions should be stated in sev- 
eral reports which, under the therms of the Treaty, might be submitted 
to their respective Governments. 

The United States have submitted, with the report of their Commis- 
sioners, a voluminous mass of testimony which appears to have been 
elicited from all classes of persons who, by their e<lucation, residence, 
training, etc., might be enabled to give information of practical value 
and of a reliable character to the contracting governments. It has 
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been the inteDtion, ia procuring evidence, to follow, as closely as the 

circustances permitted, the principles and methods obtaining in both 
coantries in litigation between private parties, and although it was not 

possible to produce each witness before a magistrate and tender him 
for cross-examination, in every instance the name, the residence, and 
the profession or business of the witness has been given, and in every 
instance the witness bas sworn to the truth of his deposition. This 
method of performing their functions may be favorably contrasted with 
the course which the Commissioners of Great Britain thought it incum- 
bent upon or permissible for them to pursue. In very few instances 
have they seen fit to give the name of their informant or to place it in 
the i)Ower of the United States to test the reliability of the source from 
which they had derived their knowledge, real or supposed. But they 
have presented a great mass of statements of their own, evidently based 
in a great measure ui)on conjecture, much of it directly traceable to 
manifest partiality, and marked, to a singular degree, by the exhibition 
of prejudice against the one party and bias in favor of the other. The 
extent to which this has been carried must, in the eyes of all impartial 
persons, deprive it of all value as evidence. 

How far counsel for the United States are justified in making this 
sweeping criticism upon the work of the British Commissioners will 
appear hereafter, when detailed attention is given to the result of their 
labors. The adoption of such a course is the more to be regretted as 
it was evidently the purpose and object of the British Government that 
an entirely different investigation should be carried out by its agents; 
nor had that Government hesitated to express its earnest desire that 
the actual faoU should be given and that the investigation should be 
carried on with a strict impartiality. It is certain that the Commissioners 
were warned in clear language that ^^ great care should be taken to sift 
the evidence that was brought before them." (See instructions to the 
British Commissioners, page 1 of their Report). 

In attempting to lay before this distinguished Tribunal the facts that 
may enlighten its judgment, the counsel for the United States propose 
to show what facts are established, substantially without controversy, 
and wherein their contention in case of difference is sustained by un- 
mistakable preponderance of proof. For the purpose of facilitating 
the labors of this body, they propose to treat every topic of special im- 
portance separately and to produce the evidence which has a bearing 
upon the discussion of its merits. 
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but wLetlier thi« disposition is preserved and exhibited in the water, and 
how or whether this is a disappearing trait, does not appear. Two pups 
are not infrequently dropped at a birth, and the mothers, with a generous 
disregard for the ordinary rules of maternity in nature, suckle their own 
when it is convenient, but take up other pups indifferently, pro- 
vided the strange offlspring does not betray the odor of fresh milk. 
By this indiscriminate display of maternal instinct the generality o^ 
pups are supported until they are able to procure their own food. 
The loss of an individual mother becomes in consequence of this a 
matter of small moment, and, to make the peculiarity of the animal 
espeitially remarkable, it is said to abstain, during several weeks of 
the nursing period, from seeking food for itself and for the young 
offspring that would generally be supposed to drain its vitiility. Such 
is the seal and such are the habits, especially of the females, as seen 
and described by the British Commissioners. 

The expression of an opinion so directly in conflict with those gen- 
erally received would seem to require the most cogent proofs. Eeliable 
authorities should be cited and their names given. Hazardous conjex;- 
tures should be wisely laid aside; ignorant, hasty, and prejudiced gos- 
sip should be treated as it deserves, and some effort made to reconcile 
individual observation with generally accepted and accredited facts. 

The counsel for the United States have no hesitation in saying that 
if the question to be decided were one in which the common-law rules 
of evidence prevalent in both parties to the Treaty were applied, they 
would respectfully insist, with much confidence, that there is no dispute 
really as to the main facts in this case. A controversy as to facts in 
the juridical sense implies an assertion on the one side and a contra- 
diction on the other; but contradictions can not be predicated on state- 
ments unauthenticated by proof and unsupported by general experience. 
It would suffice to show that the Report of the Commissioners from 
Oreat Britain simply presents the assertions and coi\jectures of gentle- 
men who, however respectable their character may be, were not called 
upon to express, and are not justified in laying down conclusions, except 
in so far as they have reached them by an examination into actual facts, 
the sounjes of which both Governments would be entitled to consider. 
Justice to the disputants, as well as a proper respect for the Tribunal, 
wo lid seem to dictate this necessity of avoiding the rash expression of 
conjectures generally unsupported, but occasionally founded on other 
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like conjectures emanatiiig firom ignorance and hasty observers whose 
names are not infreqaently withheld. 

It may, however, facilitate the learned Arbitrators in inquiries into 
the facts referred to, to indicate the nature of the evidence bearing 
upon the diflerent points respectively and the places where it maybe 
found. It is believed that nothing more is requisite. Of matters not 
in any manner drawn in question, little or no notice will be taken. 

n.— The Difference between the Alaskan and the Bussian 

FubSeals. 

The marked differences between the Alaskan and the Russian seals 
are such as to be plainly and readily discernible to persons familiar 
with the two herds and their characteristics. This once established 
would naturally prove that there is no commingling of the respective 
herds. But we are not left to inference upon this i)oint, and may con- 
fidently claim that the proposition is affirmatively established by testi- 
mony respectable and creditable in itself^ while it is wholly uncontra- 
dicted by proof. 

This is the statement in the Case of the United States: 

The two great herds of fur-seals which frequent the Bering Sea and 
North Pacific Ocean and make their homes on the Pribilof Islands and 
Commander (Komandorski) Islands, respectively, are entirely distinct 
from each other. The dicrcrcnce between the two herds is so marked 
that ail expert in hand ling and sorting seal skins can invariably dis- 
tinguish an Ahiskan skin from a Commander skin. In support of this 
we have abundant and most respectable testimony. At. Walter E. 
Martin, head of the London firm of C. W. Martin & Co., which has 
been for many years engaged in dressing and dyeing seal skins, de- 
scribes the diflference as follows: **The Copi>er Island (one of the Com- 
mander Islands) skins show that the animal is narrower in the neck 
and at the tail than the Alaska seal and the fur is shorter, particularly 
under the flippers, and the hair has a yellower tinge than the hairs of 
the Alaska sejils.^ 

In this statement he is borne out by Snigeroff, a native chief on the 
Commander Islands and once resident on the Pribilof Islands. 

C. W. Price, for twentv vears a dresser and examiner of raw seal- 
skins, describes the difterence in the fur as being a little darker in the 
Commander skin. The latter skin is not so i)orous as the Alaskan skin, 
and is more difficult to unhair. The difterence between the two classes 
of skins has been further recognized by those engaged in the seal-skin 
industry in their diflerent market value, the Alaska skins always being 
held from 20 to 30 percent more than the *'Copi>ers'' or Commander 
skins. This difieience in value has also been recognized by the Kussian 
Governmenti 
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(A) THE HEBDS ABE DIFFERENT. 

Mr. George Bantle (p. 508, Appendix to Case of the United States, 
Vol. II), one of the witnesses upon this point, is a packer and sorter of 
raw fui'-kins. He had been in that business, at the time of testifying, 
twenty years, and had handled many thousands of skins. He says: 

I can Ull by examining a sicin whether it was caught in season or out 
of seiison, and whether it wa^ cauffht on the Russian side or on the Ameri- 
can side. A Russian skin is generally ooarser, and the under w<n)1 is 
generally darker and coarser, than the skins of seals caught on the 
American side. A Russian skin does not make as fine a skin as the 
skins of tlie seals caught on the American side, and are not worth as 
much in the market. I can easily distinguish one from the other. 

Mr. H. S. Bevington, M. A, (ibid.j p. 651), a subject of Her Britannic 
Majesty, forty years of age, the head of the firm of Bevington & Mor- 
ris, 28 Common street, in the city of London, was sworn and testified 
upon the subject. His testimony is interesting, and may be found at 
page 550, Volume n, of the Appendix to United States Case. Upon the 
subject of the variations observable, he says : 

That the differences between the three several sorts of skins last 
mentioned are so marked as to enable any. person skilled in the busi- 
ness or accustomed to handle the same to readily distinguish the skins 
of one catch from those of another, especially in bulk, and it is the fact 
that when they rciich the market the skins of each class come se])ar- 
ately and are not found mingled with those belonging to the other 
classes. The skins of the Chopper Island catch are distinguished from 
the skins of the Alaska and Northwest catch, which two last-mentioned 
classes of skins appear to be nearly allied to each other and are of the 
same general character, by reason of the fact that in their raw state the 
Copper skins are lighter in color than either of the other two, and in 
the dyed state there is a marked difference in the appearance of the 
ftir c»f the Copper and the other two classes of skins. This difference 
is difficult to describe to a person unaccustomed to handle skins, but it 
is nevertheless clear and distinc».t to an expert, and may be generally de- 
scribed by saying that the Copper skins are of a close, short and shiny 
fur, particularly down by the fiank, to a greater extent that the Alaska 
and Northwest skins. 

Joseph Stanley-Brown (ibid,, p. 12) a geologist of distinction, resid- 
ing at Mentor, Ohio, was commissioned by the Secretary of the Treas- 
ury to visit the Pribilof Islands for the purpose of studying the seal 
life found thereon ; he spent one hundred and thirty days in actual inves- 
tigation and study of the subject. While he does not claim to have 
become an expert in that time as to the various and distinguishing 
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ebarncteristics of the animals, be stated the result of his efforts to 
ascertain the truth in this respect: 

I learned that fur-seals of the species Oallarhinus urrinus do breed 
and haul out at the Commander Islands and '^ Bobben Eeef." but the 
stat^menU made to me were unanimous that they are a separate nerd, the 
pelt of which in readily distinguished from that of the Pribilof herd, and 
that the two herds do not intermingle. 

Isaac Liebes, a fur merchant of twenty- three years standing, residing 
at San Francisco, claims to have handled more raw fur-seal skins than 
any other individual in the United States or Canada and more than 
any firm or corporation except the lessees of the sealeries of the Pribilof 
and Commander Islands. His whole deposition, based as it is upon 
long pra<^tice and experience, may be read with profit. On the subject 
of the (Mfi'erences between the skins of animals belonging to the re- 
spective herds, he says: {iMd.j p. 446.) 

The seals to which I have reference are known to myself and to the 
trade as the Northwest Coast seals, sometimes called. "Victorias.'' 
This herd belongs solely to the Pribilof IslandSj and is easily distinguish- 
able by the fur from the fur-seals of the other northern rookeries, and 
still easier from those of the south. All expert sealskin assorters are able 
to tell one from the other of either of these different herds. Each has its 
own chara^cteristics and values. 

To the same effect is the deposition of Sidney Liebes, a fur dealer of 
San Francisco. He had been engaged in the fur business for the last 
six years, at the time of testifying. He testified in substance, as did 
the other witnesses, as follows (iMd., p. 516) : 

My age is 22. 1 reside in San Francisco, and am by occupation a 
furrier, having been engaged in that business for the last six years. 
I have made it my business to examine raw seal-skins brought to this 
city for sale, and am familiar with the different kinds of seal-skins in 
the market. I can tell from an examination of a skin whether it has 
been caught on the Russian or American side. I have found that the 
Bussiau skins were fiat and smaller, and somewhat different in color 
in the under wool, than those caught on the American side. In my 
opinion they are of an inferior quality. The Alaska skins are larger 
and the hair is much finer. The color of the under wool is also differ- 
ent. I have no difficulty in distinguishing one skin from the other. 1 
am of opinion that they belong to an entirely separate and diatinc' 
herd. In my examination of skins ofi'ered for sale by sealing schooner 
I found that over 90 per cent were skins taken from females. Tl 
sides of the female skins are swollen, and are wider on the belly thi 
those of males. The teats are very discernible on the femtdes, and 
can be plainly seen where the young have been suckling. The head 
the female is also much narrower. 
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Mr. Tliomas F. Morgan was the agent, in 1891, of the Eussian Sealskin 
Company of Petersburg. Prior to that time he had been engaged in 
seal fishing; he resided several years, as agent of the Alaska Commer- 
cial Company, on the Pribilof Islands. His long and varied experience 
fitted him in an especial manner to testify intelligently on the subject. 
He says {ibid.j p. 61) : 

The Alaska fur-seal breeds, I am thoroughly convinced, only upon the 
Pribilof Islands; that 1 have been on the Alaska coast and also along 
the Aleutian Islands; that at no points have I ever observ^ed seals haul 
out on land except at the Pribilof Islands, nor have I been able to 
obtain any authentic information which causes me to believe such is 
the case. 

The Alaska fur-seal is migratory, leaving the Pribilof Islands in the 
early winter, going southward into the Pacific and returning again in 
May, June, and July to said islands. I have observed certain bull 
seals return year after year to the same phice on the rookeric^s, and I 
have been informed by natives that have lived on the islands that this 
is a well-known fact and has been observed by them so often that they 
stated it as an absolute fact. 

It is also interesting to note, from his supplemental sworn statement, 
that the British Commissioners had some testimony to show that there 
was no identity between the herds {ibid., p. 201) : 

I was on the Bering Island at the same time that Sir Oeorge Baden- 
Powell and Dr. George M. Dawson, the British representatives ot the 
Bering Sea Joint Commission, were upon said island investigating the 
Russian sealeries upon the Komandorski Islands ; that I was present 
at an examination, which said Commissioners held, of Sniegeroff, the 
chief of the natives on the Bering Island, who, prior to the cession of 
the Pribilof Islands by Eussia to tiie United States, had resided on St. 
Paul, one of the said Pribilof Islands, and that 'since that time had 
been a resident on said Bering Island, and during the latter part of 
said residence had occupied the position of native chief, and as such, 
superintended the taking and killing of fur-seals on said Bering 
Island; that during said examination the Commissioners, through an 
interpreter, asked said Sniegeroff if there wa.s any difi'erence between 
the seals found on the Pribilof Islnnds and the seals found on the 
Komandorski Islands; that said Sniegeroff at once replied that there 
was a diflference, and on further questioning stated that such diflerence 
consisted in the fa<!t that the Komandorski Island seals were a slimmer 
animal in the neck and fiank than the Pribilof Island seals; and fur- 
ther, that both hair and fur of the Komandorski Island seal were 
longer than the Pribilof Island seal; said Commissioners asked said 
Sniegeroft' the further question whether he believed that the Pribilof 
herd and Komandorski herd ever mingled, and he replied that he did 
not. 

Mr. John N. Lofstad (ibid., p. 616,) a fur merchant of San Francisco, 
testifles that he can easily distinguish the Copper Island seal in its 
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undressed state from that of the Alaskan and Northwest Coast skins. 
They are of an entirely distinct and sei>arare herd, while those of the 
Northwest Co;ist and Pribilof Islands are of the same variety. He 

says: 

I have been in the business for twenty-eight years during which time 
I have bought large numbers of dressed and undressed fiu* skins, and 
I am thoroughly familiar with the business. I can easily distinguish 
the Copper Island fur-seal skin in its undressed state from that of the 
Alaskan and Northwest Coast skins. They are of an entirely distinct 
and separate herd, while those of the Northwest Coast and Pribilof Is- 
lands are of the same variet>\ 

To the same effect Mr. Gustave Niebaum (tMd., p. 78), Mr. Niebaum's 
ej^perience was such a« to entitle him to speak as an expert. His 
opportunities to inform himself thoroughly on all matters connected 
with sealeries were of the best, and at the same time he had no interest 
whatever in the sealeries or the seal-skin trade. He is a native of Fin- 
land and became an American citizen by the transfer of Alaska to the 
United States. He was vice-consul of Russia at San Francisco from 
1880 to 1891. He says: 

I was formerly, as I have stated, interested in the Commander 
seal islands, as well as those of Alaska. The two herds are separate 
and distinct, the fiir being of different quality and appearance. Hie 
two classes of skins have always been held at different values in the 
London market, the Alaskan bringing invariably a higher price than 
the Siberian of the same weight and size of skins. I think each herd 
kee]>s u]>on its own feeding grounds along the respective coasta they 
inhabit. 

It may be unnecessary — as it would certainly be monotonoos — to 
multiply citations. Other witnesses, however, tei>tify to the same effect 
The American Commissioners have given their names and addresses, 
as well as their sworn statements. The Arbitrators will, therefore, be 
enabled to determine whether or not the evidence is, as we claim that 
it is, absolutely conclusive. In a court of law, such a concensus of 
opinion and statement made under the sanction of an oath and uncon- 
tradioteii, save by more or le^^ ingenious but unsustained conjeetme, 
would satisfy the judgment of the most exacting judge. Other de|)0- 
sitions equally important may be quoted in addition to the above. 

Mr. Walter E. Martin (i^i^f., p. 569), was. at the time of giving bis 
testimony, a f ubject of Her Majesty, residing at the city of St. Albana. 
He had been engaged, on a very large scale^ in the business of dress- 
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ing and dyeing sealskins. He says that if one thousand Copper Island 
skins were mingled among ninety-nine thousand Alaska skins, it would 
be possible for any one skilled in the business to extract nine hundred 
and fifty of the Copper Island skins and to separate them from the 
ninety-nine thousand and fifty of the Alaska catch, and vice versa. 

Mr. N. B. Miller {ibid., p. 199). Mr. Miller was at the time of testi- 
fying an assistant in the scientific department of the United States Fish 

Commission steamer Albatross. He had made five cruises in Alaskan 1 

waters; he says: 



The seals of the Commander Islands are grayer in color and of a 
slighte* build throughout the body. The bulls have not such lieavy 
manes or fur capes, the hair on the shoulders being much shorter and 
not nearly so thick. The younger seals have longer and more slender 
necks apparently. I noticed this difference between the seals at once. 

Mr. John J. Phelan (ibid., p. 618) was a citizen of the United States 
and a resident of Albany, N. Y. He was 35 years of age at the time of 
giving his deposition, and since the age of eleven had been in the fur 
business. His practical and active experience was very large during 
those twenty-three years. He had noticed the difference in the seals, 
both in their raw state and during the processes of dressing. He 
explained minutely the point of difference. 

Mr. Henry Poland {ibid., p. 570) was a subject of Her Majesty 
and the head of the firm of P. R. Poland & Son, doing business at 
110 Queen Victoria street, in the city of London. The firm of which 
he was a member had been engaged in the business of furs and skins 
for upwards of one hundred years, having been founded by his great- 
grandfather in the year 1785. His judgment, evidently, is entitled to 
great respect. He corroborates the other witnesses, and says that the 
three classes of skins are easily distinguishable from each other by any 
person skilled in the business. He had personally handled the sam- 
ples of the skins dealt in by his firm, and would have no diflftculty in 
distinguishing them. In fact, the skins of each of the three classes 
have different values and command different prices in the market. 

Mr. Charles W. Price {ibid., p. 521) is a very expert examiner of raw 
fur-skins, of San Francisco. He had been engaged in the business 
twenty years when he was examined by the Commissioners of the United 
States; he had had a large practical experience. He gives the points 
of difference between the Russian and American skins, and states, 
as did Mr. Poland and other witnesses, that the seals on the Eussian 
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sidtt are a distinct and different herd from those on the American side, 
and are nol as valuable. 

Mr. George Rice {ibid.y p. 572) is another witness whose testimony 
should command res])ei*t He was tifty years of age and a subject 
of Her Majesty. He had been engaged actively in the business 
handling fur seal skins for twenty-seven years and had acquired a 
general and detailed knowledge of the different kinds of fur-seal skins 
and of the differences which distinguish them, as weD as the history, 
character, and manner of conducting the fur seal sealskin bnsiiiess in 
the city of I^mdon. He says that the differences between the several 
classes of skins are reri^ marked^ which enable anybody who is skilled 
in the business to distinguish the skins of one class from the skins 
which belong to either of the other classes. He also stated, as did the 
other experts, that these differences are evidenced by the fact that the 
skins obtain different prices in the market. The testimony of this gen- 
tleman deserves special attention; it is intelligently given and is ray 
instructive. 

Mr. Leon Sloss (i^i^.. p. 90) is a native of California and a resi- 
dent of San Francisco. He was for several years a director of the 
Alaska Commercial Company, and a member of the partnership 
of Louis Sloss & Co., and had been engaged for fifteen years in dealing 
in wiH)ls, hides, and fur-skins. At the time of testifying, he had no 
interest in seals or sealeries. He had been superintendent of the 
Alaska sealeries pro tempore from 1882 to 1885« inclusive, and spent 
the sesiling season of those three yciirs on the Pribilof Islands in the 
persona] management of the business. He became acquainted, as he 
testifies, with every asi>ect of the business. All advices fix)m the Lon- 
don agents and information in regard to the sealskin market, from all 
soui-ces, passed through his hands, and instructions to agents of the 
com|>any in regard to the classes of skins desired emanated fit>m time 
to time from him. He was emphatic in his statement that the difference 
between the Northern and Southern skins that came to the port of San 
Fnincisco could be detected at once. Wliile it was not as easy to dis- 
tinguish the Alaskan from the Asiatic skins, experts in handling them 
do it with unerring aecHraejf. 

Mr. William C. B. Stamp (iWA, p. 574) was 51 years of age at the 
time of testifying, and a subject of Her Majesty. He was engaged in 
the business at 38 Knightrider street. London, E. C, as a fiir-skin 
merchant. He had been eng;iged in that business for over thirty 
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years and had personally handled many thousand of fur-seal skins, 
besides inspecting samples at practically every sale of fur skins made 
in London during the whole of the time he had been in business. 
He had thus acquired a general and detailed knowledge of the history 
of the business and of the character and differences which distinguish 
the several kinds of skins on the market. He stated it as his judgment 
that the skins of the several catches are readily distinguishable from 
each other, and the skins of the different sexes may be as readily dis- 
tinguished as the skins of the different sexes of any other animal. He 
added that the difference between the skins of the three catches are so 
marked that they have always been expressed in the different lirices 
obtaine<l for the skins. He instances the sales on the list, which were 
as follows : For the Alaska skins, 125 shillings per skin ; for the Copper 
skins, 68 shillings per skin; and for the Northwest, 53 shillings per 
skin. 

Bmil Teichmann {ibid.j p. 576), was by birth a subject of the King- 
dom of Wurtemburg, and had become a naturalized citizen of Her 
Majesty from the time of reaching his manhood. He was 46 years 
of age at the time of testifying. He had been engaged in the fur 
business since 1868, and had resided in England and done business 
in London. From 1873 to 1880, he had been a member of the firm of 
Martin & Teichmann, who were then, as its successors C. W. Martin & 
Son still are, the largest dressers and dryers of sealskins in the world. 
He had personally handled many hundreds of thousands of fur seal skins 
and claimed to be, as well he might, an expert on the subject of the 
various kinds of such skins. His testimony is minute and gives de- 
tails as to the peculiarities which distinguish the skins. He statues that 
all those differences are so marked as to enable any expert readily to 
distinguish Copper from Alaska skins, or vice versa^ although he adds 
that in the case of very young animals the differences are much less 
marked than in the case of adults. 

George H. Treadwell (iWd., p. 523), at the time of testifying, was 55 
fyears of age. He was a citizen of the United States and a resident 
of Albany County, in the State of New York. His father, George 
0. Treadwell, in 1832, started a wholesale fur business of a genera] 
character, and his son, the witness, became associated with him in 
1858, and upon his death, which occurred in 1885, he succeeded to 
the business. That business is now conducted under the name of 
The George G. Treadwell Gompany, a corporation formed under the 
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laws of the State of New Jersey, of which corporation the deponent is 
president. He entirely a^ees with what Mr. Phelan says concerning 
his exi>erience in the handling and dressing of skins, and from what 
he knows of his character and ability he believes that everything 
stated by him in his affidavit is correct. 

Henry Treadwell (tfewf., p. 524), at the time of testifying, was 70 years 
of age and resided in the city of Brooklyn, in the State of New York. 
He was a member of the firm of Treadwell & Company, which had been 
dealing in furs since 1832; they bonght, dressed and dyed annually 
from 5,000 to 8,000 skins. Mr. Treadwell was very emphatic in his 
statement that the skins of the three catclies are readily distinguish- 
able. He stat^'d that he would be able, himself, on an examination of 
the skins as they are taken from the barrels, to detect at once in a 
barrel of Alaska skins the skins of either the Copper or the northwest- 
ern catch. 

William H. Williams (ihid.^ p. 93) is a citizen of the United States, 
residing at W^ellington, Ohio, and was at the time of testifying the 
United States Treasury Agent in the charge of the seal islands in 
Bering Sea. As such and in pursuance of Department instructions, 
he made a careful examination of the habits and conditions of the 
seals and seal rookeries, with a view of reporting to the Dei>artment 
his observations. He says, agreeing in this with the numerous other 
witnesses whose testimony is above given, that the skins of the three 
catches are readily distinguishable from each other. He also states 
that the differences are clearly evinced in the prices which have 
always been obtained for the sealskins of the three catches. For in- 
stance, the skins of the Alaska c^tch were then commanding 20 or 30 
per cent better prices than the skins of the Copper catch. This differ- 
ence is also recognized by the Russian Government, who leased the 
privilege of catching upon the Commander Islands upon terms 25 per 
cent less than the terms of the United States for the leased catch upon 
the Pribilof Islands. 

Mr. Maurice Windrailler {ibid., p. 550) was a furrier doing business 
in San Francisco, in which business he had been engaged all his life, 
his father having been a furrier before him. He was 46 years of age 
and claimed to be an expert in dressed and undressed, niw and made- 
up fnrs, and a manufacturer and dealer in the same. He was also of 
opinion that the Kussian seal belonged to an entirely different herd 
from those of the American side, and testified that their skins had 
such pecuUar characteristics that it was not difficult to separate them. 
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(B) THE ALASKAN DOES NOT MINGLE WITH THE RUSSIAN HERD. 

The stiitement in the Case (p. 99) is in the following words: 

The Commander Islands herd is evidently distinct and separate from 
the Pribilof Islands herd. Its home is the Commander group of islands 
on the western side of Bering Sea, and its line of migration is wCvSt- 
ward and southward along the Asiatic coast. To suppose that the two 
herds mingle aud that the same animal may at one time be a member 
of one herd and at another time of the other is contrary to what is 
known of the habit of migrating animals in general. 

This statement is based on the report of the American Commissioners 
(page 323 of the Case of the United States), which report states the 
conclusion reached by them in the following language: 

The fur-seals of the Pribilof Islands do not mix with those of the 
Commander aud Kurile Islands at any time of the year. In summer, 
the two herds remain entirely distinct, separated by a water interval 
of several hundred miles, and in their winter migrations those from 
the Pribilof Islands follow the American coast in a southeasterly di- 
rection, while those from the Commander and Kurile Islands follow the 
Siberian and Japan cojists in a southwesterly direction, the two herds 
being separated in winter by a water interval of several thousand miles. 
This regularity in the different herds is in obedience to the well-known 
law that migratory animals follow definite routes in migration and return 
year after year to th^ same places to breed. Were it not for this law, 
there would be no such thing as stability of species, for interbreeding 
and existence under diverse physiographic conditions would destroy 
all specific characters. 

The testimony in support of this proposition seems to be conclusive 
and certainly must stand until the learned counsel for the Government 
of Her Majesty succeed in producing the evidence of witnesses who are 
able and willing to express a diiferent view. 

It can not be expected that the witnesses shall speak in the same 
positive and unqualified manner upon this matter, which, to some ex- 
tent, must be predicated upon conclusions drawn from facts, as they 
would and do upon the actual and observable differences between the 
two families of seals. But it will be found that the testimony is the 
beat obtainable under the circumstances and can leave no reasonable 
doubt in the minds of impartial persons that the two herds are distinct, 
that they follow definite routes in migration, and that they return 
year after year to the same place to bree<l and never intermingle. 

Mr. John G. Blair (Appendix to Case of the United States, Vol. II, 
p. 193) was at tlie time of deposing an American citizen, 67 years ot 
age, and had been for fourteen years previous and until recently master 
14749 16 
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of the schooner Leon^ llieu employed by the Russian Sealskin Com- 
pany. He hacl been constantly engaged in the fur-sealing indnstry 
and was familiar with the habits of these animals, both on the land 
and in the water. He was in charge of and attended to the killing of 
sciils on Robben Island for the lessees from 1878 to 1885, taking from 
1,000 to -1,000 seals per annum. With the exception of two years, 
when he was sealing on the Commander Islands, he had visited Kob- 
ben Island every year from 1878 to 1885. His testimony upon this 
point is as foUows: 

I am told and believe that the Robben Island seals can be distinguished 
by ex]>erts from those on the Commander Islands, and am satisfitnl that 
thoy do not mingle with them and are a separate and distinct herd. 
They remain on and alnmt the islands in large numbers until late in the 
fall. I have Ikhmi accust4>med t4» leave in October or early November, 
and seals were alwaysplentiful at that time. I am of opinion that they do 
not migrate to any great distance from the island during the winter.* A 
few hundred young pups are caught every winter by the Japanese in 
nets oflf the north end of Yesso Island. I have made thirty-two voyages 
between the Aleutian Archipelago and the Commander Islands, but 
have never seen seals l)etween about longitude 1 70 west and 165 east 
I am satisfied that Alaska seals do not mix with those of Siberia. I 
have seen seals in winter and known of their being caught upon the 
Asiatic side as far south :is 36 north latitude. 

William H. Brennan {ibid,, p. 358) : Mr. Brennan,at the time of testify- 
ing, resided at Seattle, in the State of Washington. He was an English 
subject by birth and had spent the best part of his life in the close 
study of the inhabitants of the sea, including seals and the modes of 
capturing them. He had passed his examination as second mate in 
London in 1874, and had been to Australia, China, and Japan. In the 
last country he had remained several years. Since that time he has 
followed the sea as sailing captain, pilot, and quartermaster on vessels 
sailing out of Victoria, British Columbia. He testified as follows: 

In my opinion, fiir-seals born on the Coi>per, Bering, or Robben 
islands will naturally return to the rookery at which they were born. 
Tlie same thing is true of those l>orn on the St. Paul or St. George 
islands. No vessel, to my knowledge, has ever met a band of seals in 
midocean in the North Pacific. I have crossed said water on three 
diflferent occasions, and each time kept a close lookout for them. The 
greater part of the seals that we find in the North Pacific Ocean are 
Iwm on the islands in Bering Sea. Most of them leave there in Octo- 
ber and November. 

0. H. Anderson {ibid., p. 205) : Mr. Anderson was a master mariner by 
occupation, residing in San Francisco, and had been sailing in Alaskan 
waters since 1880. He says: 
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1 think the Commander Islands seals are a different body of seals 
altogether from those of the Prlbilofs, and that the two herds never 
mingle. I think the Commander Islands herd goes to the southward 
and westward toward the Japanese coast. I never knew of fur-seals 
hauling out to rest or breed at any place in the Aleutian chain, or 
anywhere, in fact, except the well-known rookeries of the several seal 
islands of Bering Sea. 

Charles Bryant {ibid.j p. 4) : Mr. Bryant, at the time of testifying, was 
72 years of age and had resided in Plymouth County, Massachusetts. 
From 1840 to 1858 he had been engaged in whaling in the North 
Pacific Ocean or Bering Sea, During the latter portion of the time he 
commanded a whaling vessel. In 1868 he was appointed as Special 
Treasury Agent to go to the Pribilof Islands to investigate and to 
rei)ort as to the habits of the fur-seal, the conditions of the islands and 
the most advantageous plan to adopt for the government and manage- 
ment of the same. He remained on St. Paul Island from March, 1869, 
to September of that year. He returned July, 1870, and remained 
until the fall of 1871. Then in April, in 1872, he again arrived on St. 
Paul Island as Special Agent of the Treasury Department in charge 
of the seal islands, and he spent there the sealing seasons from 1872 
to 1877, inclusive, and three winters, namely, 1872, 1874, and 1876, 
since which time he has lived in retirement at Mattapoisett, Plymouth 
county, Massachusetts. His testimony upon this point is as follows: 

The Alaska fur-seal breeds nowhere except on the islands. I took par- 
ticular care in investigating the question of what became of the seal 
herd while absent from the islands. My inquiries were made among 
the Alaskan IndiaTis, half breeds, Aleuts, and fur-traders along the 
Korthwest Coast and Aleutian Islands. One man, who had been a 
trapper for many years along the coast, stated to me that in all his 
experience he never knew of but one case where seals had hauled out 
on the Pacific coast, and that was when four or five landed on Queen 
Charlotte Island. This is the only case I ever heard of seals coming 
ashore at any other phice on the American side of the Pacific, except 
the Pribilof Islands. These seals are migratory, leaving the islands 
in the early winter and returning again in the spring. The Pribilof 
herd does not mingle with the herd locatecl on the Commander Island. 
This I know from the fact that the herd goes eastward after entering 
the Pacific Ocean, and from questioning natives and half-breeds, who 
have resided in Kamschatka as employes of the Russian Fur Company, 
I learned that the Commander herd on le^aving their island go south- 
westward into the Okhotsk Sea and the wat^^rs to the southward of it 
and winter there. This fact was further verified by whalers who fijid 
them there in the early spring. 

The Alaskan seals make their home on the Pribilof Islands because 
they nci^d for the period they spend on land a peculiarly cool, moist, 
and cloudy climate, with very little sunshine or heavy rains. This pe- 
culiarity of climate is only to be found on the Pribilof and Commander 
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ifllands, and during my long experience in the North Pacific and Ber- 
ing Sea I never found another locality which possessed these condi- 
tions so feivorable to seal life. Add to this &ct the isolated condition 
of the seal islands and we can readily see why the seal selected this 
home. 

Mr. Alfred Fraser {ibid.j pp. 554, 558) is another witness to whose 
testimony exceptional importance should be attached. He was of 
opinion that the herds from which skins are obtained do not in fact 
intermingle with each other, because the skins classified under the 
head of Copper catch are not found among the consigiiment of skins 
received from the Alaska catch, and vice versa. His testimony is 
quoted at some length, and is as follows: 

That he is a subject of Her Britannic M^esty and is 52 years of 
age and resides in the city of Brooklyn, in the State of New York. 
That he is a member of the firm of C. M . Lampson & Co., of London, 
and has been a member of said firm for about thirteen years; prior to 
that time he was in the emi)loy of said firm and took an active jxart in 
the management of the business of said firm in London. That the 
business of C. M. Lampson & Co. is that of merchants, engaged princi- 
pally in the business of seUing skins on commission. That for about 
twenty-four years the firm of C. M. Lampson & Co. have sold the great 
majority of the whole number of sealskins sold in all the markets of 
the world. That while he was engaged in the management of the 
business of said firm in London, he had personal knowledge of the 
character of the various sealskins sold by the said firm, from his per- 
sonal inspection of the same in their warehouse and from the physical 
handling of the same by him. That many hundred thousands of the 
skins sold by CM. Lampson & Co. have physically passed through 
his hands; and that since his residence in this country he has, as a mem- 
ber of said firm, had a general and detailed knowledge of the (character 
and extent of the business of said firm, although since his residence in 
the city of New York he has not physically handled the skins dis- 
posed of by his firm. 

• •••••• 

Deponent is frirther of the opinion, from his long observation and 
handling of the skins of the several catches, that the skins of the Alaska 
and Copper catches are readily distinguishable from each other, and 
that the herds from which such skins are obtained do not in fact inter- 
mingle with each other because the skins classified under the head of 
Copper catch are not found among the consignments of skins received 
from the Alaska ratch, and rice versa. 

Deponent further says that the distinction between the skins of the 
several catches is so marked that in his iud|>meut he would, for instance, 
have had no difii^nlty. had there been included among 100,000 skins in 
the Alaska catch 1,000 skins of the Co]»per catch, in distinguishing the 
1,000 Copper skins and se])aiating them fiom the OtMHHi Alaska skins, 
or that any other persiui with equal or less experieme in the handling 
of skins would be equally able to distinguish them. And in the same 
way deponent thinks, from his own ]jers4>nal experience in handling 
skins, that he would have no difiiculty whatever in sex>arating the skins 
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of the Northwest catch from the skins of the Alaska catch by reason of 
the fa€t that they are tlie skins almost exclusively of females, and also 
that the fur upon the bearing female seals is much thinner than upon 
the skin of the male seals, the skin of the animal while pregnant being 
extended and the fur extended oyer a large area. 

Charles J. Hague (ibid., p. 207) : Gapt. Hague is a citizen of the United 
States and a master mariner by occupation. He had cruised steadily 
in Alaskan waters since the year 1878. He had sailed principally about 
the various parts of the Aleutian Islands, as far west as Attn, to which 
island he had made about twenty trips from Unalaska, principally in 
the spring and fall of the year. This is his testimony upon the point 
now under consideration: 

The main body of the fur-seal herd bound to and from the Pribilof 
Islands move through the passes of the Fox Islands, Unimak on the 
east and the West Pass of Unmak on the west, being the limits between 
which tliey enter Behring Sea in any number. I do not know through 
what liasses the difi'erent categories move or the times of their move- 
ments. Itavely see fur-seals in the Pacific between San Francisco and 
the immediate vicinity of the passes. I think the fur- eal herds of the 
Commander and Pribilof Islands are separate bodies of the frir-seal 
species, whose numbers do not mingle with each other. In the latter 
part of 8ept43niber, 1867, in the brig Kentucky^ making passage between 
Petropaulowski and Kodiak, I observed the Commander Islands seal 
herd on its way from the rookeries. They moved in a compact mass or 
school, after the manner of herring, and were making a westerly course 
towards the Kurile Islands. The seals which I have observed on their 
way to the Pribilof Islands do not move in large schools; they struggle 
along a few at a time in a sort of a stream and are often seen sleeping 
in the water and playing. There are no fur-seal rookeries in the Aleu- 
tian Islands that I know of; in fact, I have never heard of any in the 
region besides those on the several well-known Seal Islands of Bering 
Sea. 

H. Harmsen {ibid.^ p. 442) : Capt. Harmsen had been the master of 
a ship since 1880 and engaged in the business of hunting seals in the 
Pacific and Bering Sea since 1877. The following is an abstract from 
his testimony: 

Q. In your opinion, do the seals on the Eussian side intermingle with 
those on the Pacific side or are they a separate herdt — A. No, sir; 
they do not come over this way. They are not a different breed, but 
they keep over by themselves; at least I don't think so. They follow 
their own stream along there. There is so much water there where 
there are seals, and so much where there are not. They are by them- 
selves. 

Samuel Eahoorof (i&tdf., p. 214) : Kahoorof is a native of Attn Island, 52 
years of age, and a hunter of the sea otter and blue fox« He had Uved 
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in the same place all his life. We extract that ])art of his testimony 
which bears npon the question now under immediate consideration: 

Have seen only three fnrseals in this region in twenty years. Saw 
them in May, 1890, traveling along the north side of Attn Island, abont 
5 miles off shore, and making a northwesterly course. They were young 
males, I think. Fur-seals do not regularly visit these islands now, but 
about twenty- five or thirty years ago I used to see small squads of large 
seals during the month of June feeding and sleeping about the kelp 
patches off the eastern shores of Attn and Agattu Islands. They came 
from the southward and traveled in a nortli westerly direction. Never 
saw any fur-seals east of the Semichi Islands and do not think that 
those of the Commander Islands herd go farther to the eastward than 
that. They decreased in numbers gradually, and during the last twenty 
years I have only seen the three above mentioned. Have never seen a 
nursing or mother cow or black or gray pup in this region, and do not 
think they ever visit it. 

John Malowansky {ibid.^ p. 198) : Mr.Malowansky is a resident of San 
Francisco, an American citizen, but a Russian by birth. He was, at the 
time of testifying, a merchant by profession and an agent for the Eus- 
sian Sealskin Company. He resided on the Commander Islands in 1869, 
1870, and 187], and was then engaged in the sealing business. He was 
there again in 1887, as agent of the company. He formerly lived in 
Kamtchatka and frequently visited the Commander Islands between 
1871 and 1887. He was an expert in all matters relating to the fur-seal 
trade, especially on the Eussian side of the Bering Sea. The follow- 
ing is an extract from his testimony: 

The seals of the Commander Islands are of a different variety from 
those of the Pribilofs. The fur is not so thick and bright and is of a 
somewhat inferior quality. They form a distinct herd from that of St. 
Paul and St. George, and in my opinion the two do not intermingle. 

1 was present as interpreter when the English Commissioners were 
taking testimony on Bering Island. They examined among others, 
when I was present, Jeflm Snigeroft', Chief of Bering Island, he being 
the person selected by them there from which to procure the testimony 
relating to the habits and killing of seals. This Snigeroff testified 
that he had lived on the Pribilof Islands for many years and knew the 
distinctive characteristics of both herds (Commander and Pribilof) and 
their habits and that he removed from thence to Bering Island. He 
pointed out that the two herds have several different characteristics and 
stated that in his belief they do not intermingle. 

Filaret Prokopief (iWc?., p. 21 6) : Prokopief is a native of Attn Island, 23 
years of age, and the agent and storekeei^er at that place of the Alaska 
Commercial Company. His occupation was that of hunter for sea-otter 
and fox, but never for fur seal. This occupation he pursued until th' 
time when he was made agent. His hunting giound was Attn, Agattr 
and the Semichi Islands. This is his testimony: 
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1 never saw but one fur-seal in the water. It was a young male 
which was killed in this bay in September, 1884. I do not know of 
any fur-seal rookery or other places where fur-seals haul out on the 
land to breed or rest in the Aleutian Islands, nor where the old bull 
fur-se^ls spend the winter. I do not know at what time or by what 
routes the seal herds move to and from the Bering Sea; have heard 
old hunters say the Commander Islands herd used to pass close to the 
western shores of these islands on their way north. 

Eliah Prokopief {iMd,y p. 215) is a native of Amchitka Island of the 
Aleutian chain; 52 years of age; had been a hunter all his life, but had 
never hunted or killed a fur-seal. His hunting ground was about 
Attn, Agattu, and the Semichi Islands. His testimony is as follows: 

Fur seals do not regularly frequent these regions, and I have seen 
none but a few scattering ones in twenty years. Thirty years ago, 
when the Russians controlled these islands, I used to see a few medium- 
sized fur-seals, one or two at a time, in the summer, generally in June, 
traveling to the northwest, and bound, I think, for the Commander 
Islands. The farthest east I have ever seen them was about 30 miles 
east of the Semichi Islands; do not think those going to the Commander 
Islands ever go farther east than that. Those most seen in former 
times were generally feeding and sleeping about the kelp patches be- 
tween Attn and Agattu, and the Semichi Islands, where the mackerel 
abounds. They decreased in numbers constantly, and now are only 
seen on very rare occasions. Have seen but half a dozen in the last 
twenty years; they were large seals — bulls, I judged from their size — 
traveling to the northwest, about 30 miles east of the Semichi Islands. 
This was in May, 1888. 

Have never seen any pups, black or gray, or nursing female seals in 
this region, and do not think they ever visit it. Do not know of any 
rookeries in the Aleutian Islands, nor any places where fur-seals haul 
out regularly on the land or kelp to breed or rest except the Russian 
and American seal islands of Bering Sea. Do not know where the 
old bull fur-seals spend the winter, nor what route the fur-seal herds 
take to and from the Commander and Pribilof islands, nor at what 
times the herds pass to and from. Am quite sure the herds do not 
come near enough together to mingle in these regions. Have never 
known of fur-seals being seen between Amchitka and a point 30 miles 
east of the Semichi Islands. Do not think there are now as many 
fur-seals as there were thirty years ago, but do not know the cause of 
the decrease. Sealing schooners do not regularly visit these islands. 
Last August (1891) three of them came in here to get water, but only 
stayed a few hours each; they had been to the Commander Islands 
and were going south. 

Gustave Niebaum {ibid.j p. 202) : The testimony of Mr. Niebaum has 
been cited above and his qualifications given. Upon the subject of the 
aUeged or possible commingling of the different herds, he says {ibid.y 
p. 204) : 

I am satisfied that the seal herds respectively ui>on tie Pribilof 
group, the Commander Islands and Eobben Bank, have each their 
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own distinctive feedinpf grounds and peculiar grounds of migration. 
No doubt tbey are of the same species, but there is a marked differ- 
ence in the fur of the skins from the respective places, which can be 
distinguished by exx)erts. 

O. A. Williams {ibid., p. 535) : Mr. Williams is a citizen of the United 
States, a resident of the city of New London, in the State of Connec- 
ticut, and was at the time of testifying 63 years of age. He had been 
largely engaged for a period of upwards of forty years in the whaling 
and sealing business, in which he had employed upward of twenty -five 
vessels. He says that there is no intermingling of the herds. 

The testimony of Alexander McLean (ibid.j p. 436) is to the same effect. 
Mr, McLean is a master mariner and had been engaged for ten years, 
at the time of making his deposition, in the business of hunting seals 
in the Pacific or Bering Sea. 

To the like effect is the testimony of Daniel McLean (ibid^ p. 443). 
He, too, is a master mariner, and is of opinion that the Russian and 
Alaskan herds are different herds of seals altogether. His testimony 
is as follows: 

Q. In your opinion, do the seals on the Russian side intermingle 
with those on the Pacific sidet A. No, sir; I do not think so. They 
are different seals in my opinion. 

It is only just to add that the British Commissioners virtually make 
the admission that these herds are separate and distinct, although the 
inference may be drawn, from some of their statements, leading to a 
contrary conclusion, when the practical question arises in connection 
with an appreciable difference in the value of skins. 

Thus, for instance, the suggestion is made of a probability in the 
friture, in a course of years, that a (*<ontinued ^^ harassing'' of one group 
might result in a corresponding gradual accession to the other, by 
which it is no doubt intended to convey the idea that unless the kill- 
ing on the Pribilof Islands is discontinued the seals will migrate and 
adopt a Russian domicile (Sec. 453). 

But the same paragraph admits that <Hhe fur-seals of the two sides 
of the North Pacific belong in the main to pracitically distinct migra- 
tion tracts." They add that it is not believed that any voluntary or 
systematic movement of fur-seals takes place from one group of breed- 
ing islands to the other {Sec. 453). See also section 198 of British Com- 
missioners' report, that "wliile there is every reason to believe that the 
seals become more or less commingled in Behring Sea during the sum- 
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met fa pnrely grataiious assnmptionj, the migration routes of the two 
sides of the North PaciHc are essentially distinct.'' (See also Sees. 
170, 198, 210, 220.) 

Without any evidence, then, on the side of the United States, it 
might be asserted, on the Report of the British Commissioners alone, 
that any intermingling of the two herds is abnormal and exceptional, 
althongh these gentlemen are inclined to think that in the remote 
future this separation may disappear. 

(C) THE ALASKAN FUR-SEALS HAVE BUT ONE HOME, NAMELY, THE 
PEIBILOF ISLANDS. THEY NEVER LEAVE THIS HOME WITHOUT 
THE ANIMUM REVERTENDI, AND ARE NEVER SEEN ASHORE EXCEPT 
ON THOSE ISLANDS. 

The testimony as to this fact is uncontradicted except by the curious 
and utterly unsupported statement of the British Oommissioners that 
the animals actually enjoy and occupy two homes; that is, they have 
a winter domicile, which is not given, except by a vague and general 
designation (British Commissioners' Report, Sec. 27), and a summer 
place of resort, which is the Pribilof Islands. There is no pretense that 
they ever land elsewhere. The force of this original suggestion of a 
double residence would be much increased if the slightest indication 
were given to enable us to test the accuracy and to aid the Oommis- 
sioners in satisfying the world of scientists that a grave error has 
heretofore been committed and continuously accepted. But as we are 
endeavoring to treat the assertion as seriously and respectfully as 
possible, we submit that in the face of absolute and uncontradicted 
proof, corroborated by general scientific experience, we are not bound 
to devote any considerable space to the demonstration that the fact 
must be taken to be as we have stated it. 

In fairness to the Oommissioners for Great Britain, it may be proper 
to call attention to their own language, noting, however, the singular 
process by which they make the migration of the seals commence at an 
uncertain point in the Pacific to reach their well-established home and 
pla(^ of nativity in the north. 

The absurdity chargeable upon the British Commissioners of thus 
beginning at an uncertain point to reach a certain one is shown by 
Oapt. Scammon, who has been an officer in the United States Reve- 
nue- Marine Service since 1863. Mr. Scammon is also the author of 
the work entitled ''The Marine Mammals of the Northwestern Ooast 
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of North America,^ pubUshed by J. H. Oarmany & Co., San Franciaoo, 
1874. He says: 

The certainty that the seals caaght in the North Pacific are in ftct 
a portion of the Pribilof herd, and that all are bom, and reared for the 
first few months, upon the islands of that group, naturally leads the 
observer to regard them as quite domesticated and belonging upon 
their island home. The more orderly way to describe them^ tii^e/ore, 
would be to commence icith their birth upon the island and the beginning 
of tbeir migrations, rather than at the end of some one of their annual 
rounds away from home. 

We now quote the language of the Beport of the British Commis- 
sioners: 

The fur-seal of the North Pacific Ocean is an animal in its nature 
essentially pelagic^ which, during the greater part of each year^ has no 
occasion to seek the land and very rarely does so. For some portion of 
the year J however j it naturally resorts to certain littoral breeding places, 
where the young are brought forth and suckled on land. It is gregarious 
in habit, and, though seldom found in defined schools or compact 
boilies at sea, congregates in large numbers at the breeding places. 
(Sec. 26.) 

Then they describe the migrations and continue: 

The far-seal of the North Pacific may thus be said, in each case, to 
have two habitats or homes between which it migrates, both equally 
necessary to its existence, under present circumstances, the one fre- 
quented in summer, the other during the winter. 

Unless the vast expanse of sea between the Aleutian Islands and Cali- 
fornia may be considered a icinter habitat, it is difficult to see upon what 
foundation these gentlemen have felt justified in making the statement 
of a double home. The object of such an argumentative assertion is too 
plain to require consideration, at least in connecti<m with this point. 

The truth upon this question of habitat or home is as stated by the 
American Commissioners in their rex)ort. They use the following 
language: 

The Pribilof Islands are the home of the Alaskan fur-seal f Callorhi- 
nus ursinus). They are peculiarly adai>ted, by reason of their isolation 
and climate., for se^il life, and because of this peculiar adaptability were 
undoubtedly chosen by the se^ils for their habitation. The climatic 
C/Onditions are esperJally favorable. The seal, while on land, needs a 
cool, moist, and <?loudy climate, sunshine and warmth producing a very 
injurious effect upon the animals. These requisite phenomena are 
found at the Pribilof Islands, and nowhere else in Bering Sea or the 
North Pacific save at the Commander (Komandorski) Islands. (Case 
of the United States, p. 89.) 
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What might be the result if the seals were prevented from landing 
to drop their young at the Pribilof Islands is wholly a matter of con- 
jecture. It would seem from the testimony in the Case quite certain 
that the pregnant females would lose their young if they were on the 
point of delivery when reai*.hing the islands, and if driven off by man, 
or by accident; they certainly would be exposed to great danger while 
looking for another home, even assuming this exercise of sound judg- 
ment in extremu to be probable. Such difliculties do not, liowever, 
trouble the Commissioners, who are satisfied that if they were to be de- 
barred from reaching the islands now chiefly resorted to for breeding 
purposes, they would speedily seek out other places upon which to give 
birth to their young, (Report of British Commissioners, Sec. 28.) 

This is based upon " experience recorded elsewhere." We fail to find 
any such rex^orded exiKnience which would justify so wild an assertion. 
On the (contrary, it appears that when the heavy females have been 
debarred by ice from the land they were delivered in the water and 
the young perished. 

The experience of the South Sea seals is directly opposed to this 
theory. Exclusion from their usual haunts meant destniction. Why 
did they not when shut off from the resort of their choice seek out a 
new home, with the proper conditions of climate, soil, and food, to take 
the place of the old home from which man had driven themT We know 
of no reasonable theory upon which it may be plausibly argued that 
the Pribilof seals would, under the like circumstances, act differently. 

III.— Movements of the Seals After the Birth op the Young. 

It being c(mceded that the fur-seals known as the Alaska seals breed, 
"at least for the most part" (Report of British Commissioners, Sec. 
27), on the Pribilof Islands in summer, it becomes important to know 
what their movements may be after the birth of the young. There is 
no very material difference between the statements of the Commis- 
sioners of the respective governments on this point. 

The breeding males begin to arrive on the Pribilof Islands at vary- 
ing, dates in May and remain continuously ashore for about three 
months, after which they are freed from all duties on the breeding 
rookeries and only occasionally return to the shores. The breeding 
females arrive, for the most part, nearly a month later, bearing their 
young immediately on landinir, and remain ashore, jealously guarded 
by the males, for several weeks, after which they take every oppor- 
tunity to play in the water close along the beaches, and about a month 
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later they also begin to leave the islands in search of food and migrate 
to their winter habitat. The young males and the young females come 
ashore later than the breeding oeals, and at more irregular dates, and 
haul out by themselves. Lastly, the pups of the year born in June 
and July commence to pod, or herd together, away from their mothers, 
towards the middle or end of August, and after that frequent the 
beaches in great numbers and bathe and swim in the surf. They 
remain on the islands until October, and even Kovember, being among 

the last to leave (Report of the British Commissioners, Sec. 30). 

The United States Commissioners make the following st^at^ement, which 
is corroborated by abundant evidence. The bulls are the male seals 
from five or six to twenty years of age, and weigh from /our hundred to 
seven hundred pounds. They arrive on the breeding ground in the lat- 
ter part of April or the first few days of May, but the time is, to a cer- 
tain extent, dependent upon the going out of the ice about the island. 
(Case of the United States, p. 108.) Toward the latter part of May or 
first of June, the cows begin to appear in the waters adjacent to the 
island and immediately land upon the breeding ground. The great 
majority, however, do not haul up until the latter part of June, and 
the arrivals continue until the middle of July. 

Some of the bulls at this time (about the first of August) begin to 
leave the islands, and continue going until the early part of October. 
[Case of United States, p. 112, citing witnesses as to this point.] 

The bachelor seals, or noubreeding males, ranging in age ftx)m 1 
to 5 or 6 years, begin to arrive in the vicinity of the islands soon 
after the bulls have taken up their positions upon the rookeries, but 
the greater number appear toward the latter part of May. They en- 
deavor to land upon the breeding grounds, but are driven off by the 
bulls and compelled to seek the hauling grounds. 

As to the departure of the seals frx)m their home on the Pribilof 
Islands, inhere does not seem to be any question that the statement in ' 
the United States Commissioners' Report is correct. 

The length of timo that a pup is dependent upon its mother, as here- 
tofore stated, compels her to remain niK)n the island until the middle 
of Kovember, when the cold and stormy weather induces her to start, 
her pup being then able to support itself (pp. 119, 120). 

The bachelor seals generally leave at the same time as the cows and 
pups leave the island, though a few bachelors always are found after 
that period (p. 122 of the case of United States). 

The Alaskan herd has had but one breeding place, which is the 
Pribilof Lalands. While there is no exx)re8S contradiction as to this 
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iu the Eeport of the British Coinmissiouers, it may be intcrestiug to 
cite some of the proof in support of this assertion. 

(a) The islands are in every particular adai)te(l by climate and con- 
ditions to the purpose. While it is suggested, as we have seen above, 
by the British Commissioners, that the seals would find no difficulty in 
procuring another suitable place for breeding and for pa^aing the sum- 
mer montlis, this is manifestly a conjecture and need not be dwelt upon. 

{b) There is no evidence that the animal \\a% ever resorted to other 
places, but all the eviden(;e before this High Tribunal of Arbitration 
leads to the inference above stated. 

The language of the Case on the part of the United States is as fol- 
lows (p. 89) : 

The climfitic conditions are especially favorable. The seal, while on 
land, needs a cool, moist, and cloudy climate, sunshine and warmth 
l)roducing a very injurious effect upon the animals. Tliese requisite 
phenomena are found at the Pribilof Islands and nowhere else in Ber- 
ing Sea or the North Pacitic, save at the Commander (Komandorski) 
Islands. 

This is abundantly sustained by the proof. See upon this point 
the testimony of Charles Bryant (Appendix to Case of the United 
States, Vol. II, p. 4), Capt. Bryant having been long engaged |n whaling 
and having acted as Special Treasury Agent at the Pribilof Islands. 
Also Samuel Falconer (ibid., p. 164). Mr. Falconer had had long 
experience as Treasury Agent on the islands, and otherwise, and is a 
fully competent witness upon this point He assigns the reason for the 
selection of this breeding locality by the seals in the following lan- 
guage: 

The reason the seals have chosen these islands for their home is be- 
cause the Pribilof group lies in a belt of fog, occasioned by the waters 
ot the Arctic Ocean coming down irom the north and the warmer waters 
of the Pacific flowing north and meeting at about this point in Bering 
Sea. It is necessary that the seals should have a misty or foggy 
atmosphere of this kind while on land, as sunshine has a very injurious 
effect upon them. Then, too, the islands are so isolated that the seal, 
which is a very timid animal, remains here undisturbed, as every pre- 
caution is taken not to disturb the animals while they are on the rook- 
eries. The mean temperature of the islands is during the winter about 
260 F., and in summer about 43^. I know of no other locality which 
possesses these peculiarities of moisture and temperature. The grounds 
occupied by the seals for breeding purposes are along the coast, ex- 
tending from high- water mark back to the cliffs, which abound on Saint 
George Island. The young m^es or bachelors, not being allowed to 
land on these breeding places, lie back of and around these breeding 
grounds on areas designated hauling grounds. 
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Oaptain Morgan says {ibid^j p. 61): 

I believe that the caase the seals choose these islands for their home 
is because of the isolation of these Pribilof Islands and beeaase the 
climatic condition of these Pribilof Islands is peculiarly fovorably to 
seal life. During the time the seals are upon land the weather is damp 
and cool, the islands being almost continually enveloped in togs, the 
average temperature being about 41^ F. during the summer. 

See, too, Daniel Webster, local agent for the North American Com- 
mercial Company, and stationed on St. George Island, who uses the 
following language (ibid.^ p. 180): 

These islands are isolated and seem to possess the necessary climatic 
conditions to make them the favorite breeding grounds of the Alaskan 
fur-seals, and it is here they congregate during the summer months of 
each year to bring forth and rear their young. 

Mr. Bedpath, a resident of St. Paul Island, Alaska. He had resided 
on the seal islands of St. Paul and St. George since 1875, that is to 
say, at the time of giving his deposition, some seventeen years. He 

testified as follows upon this point {%bid.j p. 148): 

The Alaskan furseal is a native of the Pribilof Islands, and, unless 
prevented, will return to those islands every year with the regularity 
of the seasons. All the peculiarities of nature that surround the Pribi- 
lof group of islands, such as low and even temperature, fog, mist, and 
perpetual clouded sky, seem to indicate their fitness and adaptability 
as a home fur the Alaskan fur-seal; and with an instinct bordering on 
reason, they have selected these lonely and barren islands as the chi>icest 
spots of earth upon which to assemble and dwell together during their 
six months stay on land; and annually they journey across thousands 
of miles of oc*.ean, and pass 1 undreds of islands, without pause or rest, 
until they come to the place of their birth. And it is a well-established 
fact that upon no other land in the world do the Alaskan fur-seal haul 
out of water. 

IV.— The Entibe Office of Reproduction and BEAsma of 
Young is and must be Pebfobmed on Land. 

^'The act of coition takes place upon land" (Case of the United 
States, p. 110). The correctness of this assertion is settled beyond 
controversy by the overwhelming proof furnished by the United States 
Commissioners. But had they produced no evidence whatever, it is 
clear that the data furnished by the British Commissioners themselves 
are insufficient to cast reasonable doubt upon the proiK)sition. 

(a) The British Commissioners, in their report, begin with the broad 
(and incorrect) statement that the fur-seal is an animal in its nature 
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"essentially pelagic,^ which **for some portion of the year, however, 
naturally TesortQ to certain littoral breeding places, where the young are 
brought forth and suckled on land" (Sec. 261). Why it is and how it 
hax>pens that an "essentially pelagic" animal shoxild naturally resort to 
land for the most important function of its life does not appear, and yet 
the exceptional singularity of the circumstance might have made ex- 
planation reasonable. It is enough for the present purpose to give, in 
a word, the explanation of this practice of resorting to land. It may 
be found in the universally conceded fact, that when the youn^ h^ippen to 
be born at sea they perish. Ability to swim does not come spontaneously 
or naturally to this "essentially pelagic" animal. It is part of its edu- 
cation, and is not always acquired without difficulty. The race would 
be at once extinguished, by failure of living offspring, if it were confined 
to its own element. 

Passing this anomaly for the present and again seeking information 
from the British Commissioners' Report, we learn that the breeding 
males begin to arrive on the Pribilof Islands at varying dates in May 
and remain continuously on shore /or about three months j after which they 
are freed from all duties on the breeding rookeries. • • • The breed- 
ing females arrive for the most part nearly a month later, bearing their 
young immediately on landing and remaining ashore^ jealously guarded 
by the males for several weeJcs (Eeport of British Oommissioners, Sec. 30). 

It is plain that the impregnation of the female takes place during 
these months or weeks. The "jealous " care of the breeding males, 
their sojourn on the land " until they are freed from all duties on the 
shorey^ their patient waiting for the females; all these facts show 
that there is a regular season of coition, which extends as they admit 
from May until July or August (see Eeport of British Oommissioners, 
Sec. 306), and that the act takes place on the land. 

If this assertion needs further demonstration, it may be readily 
furnished. 

Assuming, as we must, and as the British Commissioners themselves 
declare, that it is natural for the seal to resort to land for the purpose 
of bringing forth and suckling its young, it being, moreover, uncon- 
tradicted that there is but one breeding place for this herd of seals, 
viz., the Pribilof Islands, it is indisputable that the period of coition 
and impregnation must so correspond with the period of return to the 
islands as to enable the mother to time the period of delivery with that 
of reaching land. Nature is a wise and carefid monitor in her dealings 
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with these and other animals and they heed her teachings. Nothing 
is left to chance in the all-inii)ortaut matter of perpetuating the species. 
Coition and impregnation at sea and at irregular times would simply 
mean irregularity of birth antl consequent destruction. If the females 
were impregnated at any other season their young would be bom at 
sea, and, notwithstanding their ^^ essentially pelagic nature^" would 
inevitably perish. 

This is further demonstrated by inexorable figures. The breeding 
females, say the British Commissiouers, arrive at the islands nearly a 
month later than the males — that is to say, in June— and ^immediately'' 
drop their young. Oiven the date of birth (some time in June or July) 
and the period of gestation (about fifty weeks) (Case of the United States, 
p. 113), it is not difficult to fix the season of fertilization, but it is impoisL 
hie to fix it at any other time than the period of the breeding moikerf^ stay at 
the islands. Such evidence as this outweighs the most ingenious and 
finely drawn conjecture. Even were it possible to show occasional 
acts of coition in the water after the females have been ^^ released by 
their jealous male companions" on land, the fact would only be inter- 
esting from a scientific standpoint It would not practically affect the 
question nor alter the fact that the coition which results in fertilizing 
the female is i>erfoiined on land, as a result of natural laws, the viola- 
tion of wliich to any considerable extent must eventually endanger the 
existence of, if not promptly and absolutely destroy, the race. 

The British Commissioners, undeterred by these very obvious objec- 
tions and misled, no doubt, by inaccurate and undisclosed informatioui 
assert that there is a certain class of ^^ immature males," known as ^Hialf 
bulls" or <^ reserves," that poach upon the preserves of the seniors and 
cover many of the females which escape the attention of the older 
males upon the rookery grounds and in such eases the act of coition is 
usually accomplished at sea! (Sec. 287.) 

It is unfortunate that an assertion inconsistent with scientific in- 
vestigation and completely refuted by abundant i»x)of should have 
been thus lightly made and sufiered to rest upon mere affirmation. 
The statement is certainly not correct; but, even if it were, it merely 
states, and this most vaguely, that an irregular practice is simietimes 
followed in exceptional cases. 

But the important point that the ^' breeding females" are only served 
by the ^^ breeding males " on land is shown by the report of the British 
Commissioners themselves: 
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The remaining — and, at the time in question, most important — class 
is that of the breeding females. These, sometime after the birth of the 
young and the subsequent copulation with the male, begin to leave the 
rookery ground and seek the water. This they are able to do because 
of the lessened interest of the beach masters in them, and more partic- 
ularly after many of the beach-masters themselves begin to leave 
their stands. (Sec. 306.) 

In section 309 Bryant is quoted thus: 

Bryant, after describing the relaxation in watchfulness of the male 
after impregnation has been accx)mplished, says of the female: "From 
that time she lies either sleeping near her young or spends her time 
either floating or playing in the water near the shore^ returning occa- 
sionally to suckle her pup." 

This opinion is especially important, as the same person is relied 
upon in another place as authority to show that the habit of coition on 
land has been somewhat modified since 1874. It certainly seems 
strange that if coition on land was the rule and the exceptions rare 
prior to 1874 "coition on land seems not to be the natural m^ethodP (Sec. 
296.) There is evidently an error, either in the transcription or in the 
original statement. Mr. Bryant adds that "only rarely — perhaps in 
three cases out of ten — ^is the attempt to copulate under such circum- 
stances effectual." This is in direct contradiction to the conceded and 
established fact that the breeding females are fertilized on land. It is 
difficult to suppose that Nature did not teach these animals from the 
earliest date the most "natural" way of satisfying their instinct and 
I)erpetuating their species. Perhaps the British Commissioners would 
not have been driven to the extremity of quoting such statements were 
it not for the necessity of supporting their theory, viz, the mischievous 
diminution of the males by slaughter on the islands. 

Taking these statements altogether, they clearly prove the habits of 
the breeding animal to be as we have contended, subject possibly 
to alleged exceptions which, even if firmly established, would not im- 
pair the substance of the contention. It might, perhaps, be safe to 
rest this branch of the case at this point and to submit to this learned 
Tribunal that the inconsistencies and self-repugnances of the Report are 
such as to deprive it of all value as a guide upon this branch, at least, 
of the discussion. We shall, however, even at the risk of importunity, 
pursue the subject still ftirther. 

The statement in the Case of the United States as to the habits of 
the seals in the act of reproduction is as follows (p. 110) : 
14749 17 
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The act of coition takes place upon laud, which by reason of the for- 
mation of the genital organs is similar to that of other mammals. It is 
violent in character and cousomes from five to eight minutes. 

This statement is not a mere affirmation unsupported by authority 
It is based in part upon the evidence of which we here give abstracts: 

Mr. Joseph Stanley-Brown (Appendix to Case of the United States, 
Vol. II, p. 14), a geologist by profession, and as such employed in the 
United States (ieological Survey, says: 

Pelagic coition I believe to be impossible. The process upon land by 
rc4i8on of the formation of the genital organs is that of a mammal, is 
violent in ehariicter, and consume8 from five to eight minutes. The 
relative sizes of the male and female are so disproportionate that coition 
in water would inevitably submerge the female and require that she 
remain under water longer than would be possible to such an am- 
l>bibian. I have sat upon the cliffs for hours and watched seals beneath 
me at play in the clear water. It is true that many of their antics might 
be mistaken for copulation by a cai eless observer, and this may have 
given rise to the theory of pelagic coition. I have never seen a case 
of the many observed which upon the foots could properly be so con- 
strued. 

Mr. John M. Morton, United States shipping commissioner at San 
Francisco, went to Alaska in 1870, arriving at St. Paul Island in Octo- 
ber. He remained until the close of the season in the following year. 
In 1872 he visited all the trading posts of the Alaska Commercial Com- 
pany. The summer of 1873 he 8i)ent on the Island of St. George. In 
1875 and 1876 he again visited and spent both summers on St. Paul 
Island. He was at all times greatly interested in observing the move- 
ments and habits of these animals, and scarcely a day passed that he 
did not visit one or more of the rookeries. During the seasons of 
1877 and 1878, while ser\ing in the capacity of special Treasury Agent, 
he devoted his best attention and study to this subject. 

This is his language in his sworn deposition which appears at page 
67, Volume II, of the Appendix to the Case of the United states: 

I desire also to express my belief concerning the seal life that the 
act of copulation can not be successfully performed in the tcater Those 
who have witnessed its accomplishment on the rookeries must coincide 
with such opinion. A firm foundation for the support of the animals, 
which the ground supplies and the water does not, is indispensable to 
oppose the pushing motion and forceful action of the posterior parts of 
the male which he exerts during the coition. The closest observation 
which I have been able to give to the movements and habits of the 
seals in the water has furnished no evidence to controvert the above 
opinion. 
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S. R. Nettleton, a resident of Seattle, Wa«h., was appointed Special 
Agent of the Treasury Department in the autumn of 1889, at which 
time he went to the island of St. Paul in the performance of his duties. 
He returned to the States in 1890, and in 1891 returned to St. Paul 
Island, and remained there through June and July, and was then 
transferred to the island of St. George, where he remained until June, 
1892. In the discharge of his duties as Treasury agent, he made such 
observations as could be taken from the breeding rookeries and the 
waters immediately adjacent thereto. His statement of fa<*ts is based 
upon personal observation as well as the information received from the 
natives of such islands and the white men resident thereon. 

This is his language (Appendix to Case of the United States, Vol. II, 
p. 75): 

Referring to the question as to whether pelagic coition is possible, I 
have to say that I have never seen it attempted, but from my observa- 
tions I have come to the conclusion that pelagic coition is a physical 
impossibility. 

Dr. H. H. Mclntyre, superintendent for the lessees of the Pribilof 
Islands, during the entire term of their lease, visited the islands twice 
in the summer of 1870, and there he remained constantly from April, 1871, 
until September, 1872, and thereafter went to the islands every summer 
from 1873 until 1889, inclusive, excepting 1883, 1884, and 1885. His 
opportunities for observation were excellent, for he remained on the 
islands four months, from May until August, in each season, supervis- 
ing the annual seal catch, examining the condition of seal-life, study- 
ing the habits of seals, and, in brief, doing such work as the interests 
of the lesseiBs seemed to demand. He says (Appendix to Case of the 
United States, Vol. II, p. 42) : 

It has been said that copulation also takes place in the water be- 
tween these young females and the so-called " nonbreeding males," but 
with the closest scrutiny of the animals when both sexes were swim- 
ming and playing together under conditions the most favorable in 
which they are ever found for observation, I have been unable to verify 
the truth of this assertion. After coitus on shore, the young female 
goes off to the feeding grounds or remains on or about the beaches, 
disporting on the land or in the water as her inclination may lead her. 
The male of the same age goes upon the "hauling grounds" back of or 
beside the rookeries, where he remains the greater part of the time, if 
unmolested, until nearly the date of his next migration. 

Mr. Arthur Newman had lived, at the time of his deposition, over 
twenty years on the Aleutian Islands. For eight yeais he had been 
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agent for the Alaska Commercial Company, at Chernofsky, and for 
ten years he had acted in the same capacity at ITmnak. He had every 
opportunity, as will appear from his deposition on page 210, YoL II, 
of the Appendix to the Case of the United States, to observe the habits 
of the seals. 

This is his language: 

I have seen seals sleeping on kelp and feeding about it, but have 
never seen them copulate anywhere except on a rookery. I do not be- 
lieve that pups born on kelp could be properly nursed and brought up. 
I do believe that it is necessary to their suecessfcd existence that they 
be born on land, since they can not swim at birth. 

Norman Hodgson (ibid.j p. 367), a resident of Port Townsend, in 
the State of Washington, and a fur-seal hunter by occupation, gives 
many interesting details as to the habits of the seal. On the point 
now under consideration, he says: 

I do not believe it possible for fur-seals to breed or copulate in the 
water at sea, and never saw or heard of the action taking place on a 
patch of floating kelp. I have never seen a young fiir-seal pup of the 
same season's birth in the water at sea on a patch of floating kelp, and, 
in fact, never knew of their being born anywhere save on a rookery. I 
have, however, cut open a gravid cow and taken the young one from 
its mother's womb alive and crying. I do not believe it x>os8ible for a 
young far-seal pup to be successfully raised unless born and nursed on a 
rookery. I have seen fur-seals resting on patches of floating kelp at 
sea, but do not believe they ever haul up for breeding purposes any- 
where except on the rookeries. 

Charles Bryant, who had spent considerable time on the Islands and 
had acted during a period of nine years as special agent of the Treas- 
ury Department, says (ibid.j p. 6) : 

In watching the seals while swimming about the islands, I have seen 
cases whe: e tbey api)eared to be copulating in the water, but I am cer- 
tain, even if this were the case, that the propagation of the species is 
not as a rule efiected in this way, the natural and usual manner of 
coition being upon land. 

Capt. James W. Budington, who testified to his experience, which 

was considerable, in seal hunting at Cape Horn and in the Southern 

Atlantic Ocean, say (ibid.j p. 696): 

I am also convinced that copulation takes place on land before they 
migrate, the period of gestation being about eleven months. 

Samuel Falconer, a witness whose experience and qualifications 

have been mentioned heretofore, says (ibid.j p. 166): 
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As a general rule, the impregnation is by the bull to whose harem 
she belongs, and not by the young males, as has sometimes been stated. 
These young males also pursue a female when she is allowed to leave 
the harem and go in the water, but she refuses them. I am positive 
from my observations that copulation in the water could not be effec- 
tual, and would be a most unnatural occurrence. 

John Armstrong, for a long time an employ^ in the Alaskan service 
in connection with the sealeries testified with much caution, and is the 
only one of the witnesses who does not speak with absolute confidence. 
His testimony is as follows {ibid.y p. 2): 

I am asked wh ether the seals copulate in the water. It is a question that 
is often discussed at the islands, and neither the scientific observers 
nor the unscientific are able to agree about it. I have seen seals in 
position when it seemed to be attempted, but doubt whether it is effec- 
tually accomplished. If it were, I think we should see pups sometimes 
born late and out of season, but such is not the case. 

v.— The Pup is Entirely Dependent upon its Mother for 
Nourishment for Several Months after its Birth. 

The Cows will suckle their own Pups only and the Suck- 
ling IS DONE ONLY ON LAND. 

As in the case of all mammalia, the young must be dependent for 
nourishment during a certain period upon the milk furnished by the 
mother. The proof, moreover, is uncontradicted, and the British Com- 
missioners admit that the suckling is done only on land. There is a 
question raised, however, which it may be useful to discuss, namely : 
Are the pups suckled only by their mothers or do these act indiscrim- 
inately and give nourishment to such young as they may hapi)en to 
find conveniently at handf It is asserted in the Case of the United 
States that these animals constitute no exception to the general rule by 
which the mother recognizes her own offspring and nourishes it alone. 
This is the language of the Case (page 114) : 

A cow, as soon as a pup is brought forth, begins to give it nourish- 
ment, the act of nursing taking place on land and never in water, and 
she will only suckle her own offspring. This fact is verified by all those 
who have ever studied seal life or had experience upon the islands. 

William Brennan (Appendix to Case of the United States, Vol. II, p. 
869). The testimony of Mr. Brennan, a native of Great Britian and a 
resident, at the time of making his deposition in 1892, of Seattle, in the 
State of Washington, is interesting and enters into minute details, 
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wliieh could only be fiimished by a person who had practically studied 
the subject. He says: 

In May the bulls commence to haul up on the rookeries, and the 
cows come three or four weeks later. The bulls choose such ground as 
they mean to hold through the summer, fight savagely, and the 
strongest wins. Each has his own family, and should a stranger 
approach, there is war. On the rookeries one may see all classes of 
se;ils, apart from each other, the bulls and breeding cows in one place 
and the young in another. The pups are born on the rookeries, and 
remain with tbeir mothers, hving wholly upon their mother's milk 
until they can go into the sea and care for themselves. There is noth- 
ing on tiie beach for the old ones to eat, and they go several miles 
from the rookeries out to sea to obtain food. When the pups are born 
they can not swim, and the mothers take them to the water's edge, 
where one can see thousands paddling and struggling in the surf. 'Hie 
noise made by the mothers crying for their pups, and the bleating of 
the pups in answer, make a constant roar. The cow is three years old 
before she bears young. The pups are about forty-five days old before 
they can go into the water, but they nurse the mother as long as they 
stay on the island. 

This testimony, if reliable, and there is no reason to dispute its ac- 
curacy, establishes the dependence of the pup upon its mother not only 
for food, but for care and instruction in swimming. 

Joseph Stanley-Brown, whose contributions to the subject of fur-seal 
life and their habits are extremely valuable and are frequently referred 
to in the Case of the United States, is very emphatic and satisfactory 
ui>on this subject. His qualifications have already been stated in con- 
nection with other propositions. He says (t&uf., pp. 15-16) : 

For the first few days, and possibly for a week, or even ten days, the 
female is able to nourish her young or offspring, but she is soon com- 
pelled to seek the sea for food, that her voracious young feeder may be 
properly nourished, and this seems to be permitted on the part of the 
male, even though under protest^ition. The whole physical economy 
of the seal seems to be arranged for alternate feasting and fisisting, and 
it is probable that in the early days of its life, the young seal might be 
amply nourished • • • without herself resorting to the sea for food. 

The female gives birth to but a single pup. The labor is of short 
duration, and seems not to produce great pain. In the first weeks of 
its life, the pup does not seem to recognize its mother, but the latter 
will recognize and select her offspring among hundreds. 

The young, upon being born, have all the appearance of pups of a 
Newfoundland dog with flippers. On emerging from their warm rest- 
ing i>lace into the chill air, they utter a plaintive bleat not uidike that 
of a young lamb. The mother fondles them with many demonstra- 
tions of affection, and they begin nursing soon after their birth. • • • 

The young seals require the nourishing care of their mother for at 
least four months, and pups have been killed on the island late in 
November the stomachs of which were filled with milk. • • * 

The pups are afraid of the water; they have to learn to swim by re- 
I>eated efforts, and even when able to maintain themselves in the quiet 
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waters will rush in frantic and ludicrons baste away from an approach- 
ing wave. I have taken pups 2 or 3 weeks old and carried them out 
into still water and they awkwardly, but in terror, floundered towjird 
the shore, although they could liave escaped me by going in the other 
direction. In three trials, paddling in all about GO feet, the pups 
became so exhausted that they would have been drowned had I not 
rescued them. If the pups, when collected in groups or pods near the 
shore were to be overtaken by even a moderate surf, they would be 
drowned, and such accidents to them do occur on the island before 
they have entirely mastered the art of swimming. 

Gharles Bryant has been quoted in connection with other proposi- 
tions contained in the Case of the United States. He testifies ux)on this 
point as follows {ibid.y p. 5) : 

The pup is nursed by its mother from its birth so long as it remains 
on the islands, the motlier leaving the islands at diflerent intervals 
of time after the puj) is 3 or 4 days old. I have seen pups, which I 
had previously marked with a ribbon, left for three or four days con- 
secutively, the mothers going into the water to feed or bathe. A 
mother seal will instantly recognize her offspring from a large group 
of pups on the rookery, distinguishing it by its cry and smell; but I do 
not think a pup can tell its own mother, as it will nose about any cow 
which comes near it. A female seal does not suckle any pui> save her 
own, and will drive away any other pups which approach her. 

I am positive that if a mother seal was killed her pup must inevi- 
tably perish by starvation. As evidence of this fact, I will state that 
I have taken stray, motherless pups found on the sand beaches and 
placed them upon the breeding rookeries beside milking females and 
in all instances these pups have finally died of starvation. 

Testimony such as this must be conclusive, except on the theory of 
absolute and intentional perjury. It is a satisfaction to the counsel 
for the United States to be able to state that no witness has been will- 
ingj so far as they know and so far as appears from the British Oom- 
missioners' Beport, to put himself upon record, with or without oath, 
as directly contradicting these emphatic statements. 

John Fratis, a native of Ladrone Islands, went to St. Paul Island in 
1869, married a native woman of that place and became one of the 
people. Was made a native sealer and resided on the island from that 
time on. His experience, therefore, is valuable. He says {ibid.j p. 
108): 

The pups are bom soon aflber the arrival of the cows, and they are 
helpless and can not swim and they would drown if put into water. 
The pups have no sustenance except what the cows furnish and no 
cow suckles any pup but her own. The pups would suck any cow 
if the cow would let them. After the pup is a few days old the cow 
goes into the sea to feed, and at first she will only stay away for a few 
hours, but as the pup grows stronger she will stay away more and 
more until she will sometimes be away for a week. 
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Numerous other witnesses were called who agreed that the only 
means of sustenance for the pup while it remained on the island, that 
is, for three or four months after its birth, is its mother's milk, and that 
it would i)erish if deprived of the same. Upon this point the follow- 
ing testimony may be read: 

William Healey Dall {ibid., p. 23); Samuel Falconer {Und., p. 165); 
William S. Hereford (ibid., p. 35); Nicoli Krukoff (tWd., p. 135). 
H. W. Mclntyre says (ibid., p. 136) : 

Within a few days after landing (it may be but a few hours or even 
minutes, as I have seen) the female gives birth to her young, but one 
being brought forth each year. The reported occasional birth of twins 
is not verified. These little ones (pups as they are called) are com- 
paratively helpless, particularly awkward in movement, and, unlike 
the hair-seal, are unable to swim. They are nursed by the mother, 
who, after copulation has takcTi place, is permitted by the old male to 
go at will in quest of food. At about six weeks old, the young gather 
in groups and shortly after learn to swim, but depend for a long period 
upon the mother for sustenance; hence her destruction must result in 
the death of the young through starvation. 

So, also, J. H. Mouiton {ibid.j p. 72). 
Mr. Noyes says {ibid.y p. 82) : 

The pup is entirely dependent upon its dam for sustenance, and 
when it is a lew days old she goes into the sea to feed, returning at 
intervals of a few hours at first, and gradually lengthening the time 
SIS the pups grow older and stronger, until she will be, sometimes, away 
for a whole week. During these journeys, it is my opinion, she goes 
a distance of from 40 to 200 miles ft*om the islands to feed; and it is 
at this time she falls a prey to the pelagic hunter. 

Returned to the rookery, the cow goes straight to where she left her 
pup, and it seems she instantly recognizes the spot by smelling, and it 
is equally certain that the pup can not recognize its dam. I have often 
seen pups attempt to suck cows promiscuously, yet no cow will suckle 
any pup but her own. 

J. C. Bedpath (ibid.y pp. 148, 149) : 

No cow will nurse any pup but her own, and I have often watched 
the pups attempt to suck cows, but they were always driven off; and 
this fact convinces me that the cow recognizes her own pup and that 
the imp does not know its dam. At birth and for several weeks after, 
the pup is utterly helpless and entirely dependent upon its dam for sus- 
tenance; and should anything prevent her return during this period it 
dies on the rookery. This has been demonstrated beyond a doubt 
since the sealing vessels have operated largely in the Behriug Sea dur- 
ing the months of July, August, and September, and which, killing the 
cows at the feeding grounds, left the pups to die on the islands. 

At about 5 weeks old the pups begin to run about and congregate 
in bunches or ^'pods,^ and at 6 to 8 weeks old they go into the shaUow 
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water and ^adually learn to swim. They are not amphibious when 
bom nor can they swim for several weeks thereafter, and were they 
put into the water would perish beyond a doubt, as has been well estab- 
lished by thedrowningof pups caught by the surf in stormy weather. 
After learning to swim, the pups still draw sustenance from the cows, 
and I have noticed at the annual killing of pups for food, in Novem- 
ber, that their stomachs were always fuU of milk and nothing else, al- 
though the cows had left the islands some days before. I have no 
knowledge of the pups obtaining sustenance of any kind except that 
furnished by the cows; nor have I ever seen anything but milk in a 
dead pup's stomach. 

Daniel Webster asserts positively that the death of every mother 
causes the death of her pup, which is entirely dependent upon her for its 
sustenance. Mr. Webster's testimony is valuable not only for its in- 
trinsic value, but because its reliability is vouched for by the British 
Commissioners themselves (Sec. 677). 

It will be observed that all the witnesses cited above are men spe- 
cially capable, of long experience and a knowledge of the subject suffi- 
cient to enlighten any court whose function it may be to ascertain the 
facts connected with seal life. Such testimony can not fail to be con- 
clusive in the judgment of this Oourt, unless it should be rejected as 
willfully and intentionally false. No ground for such a wholesale impu- 
tation upon the character of apparently intelligent and reputable men 
can be suggested. The functions of every court of justice become im- 
possible, and decisions on questions of fact must be left to the caprice 
of judges, if such testimony may be arbitrarily disregarded. Surely the 
conjectures and conclusions of an adversary unsupported by the slightest 
pretense of proof, in a legal sense, can not be deemed a sufficient ground 
for such a charge. However high may be the character of the British 
Commissioners for intelligence and integrity, their bald assertions can 
not take the place of those aids to judicial investigation which the ex- 
I)erlence of allcivilized nationshas shown to be indispensable. It would, 
indeed, be a difficult task for the Arbitrators to reach any conclusion as 
to the material questions of fact in this case if the example of the British 
Commissioners had been followed by the Commissioners of the United 
States and both sides had confined themselves to conjectural assertions 
and partial and unsatisfactory deductions from uncertain premises. A 
manifest disposition to perform the part of an advocate rather than the 
duty of an aid to the court in the ascertainment of the truth, must de- 
tract largely from the value of the work performed by the Oommisaioners 
for Great Britain. 
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VI. — ^Thb Cows, while Suckling, go to the Sea for Pood and 
SoiETiMEs TO Distances as Great as One Hundred and Two 
Hundred Miles, and are during such Excursions Exposed 
TO Capture by Pelagic Sealers. 

Tlie statement in the Case of the United States is as foUours (p. 115): 

Necessarily, after a few days of nursing her pap, the cow i8 compelled 
to seek food in order to provide sufficient nourishment for her offspring. 
Soon after coition she leaves the pup on the rookery and goes into the 
sea, and as the pup gets older and stronger, these excursions lengtheu 
accordingly until she is sometimes absent from the rookeries for a week 
at a time. 

The absolute correctness of this statement is demonstrated in the evi- 
dence. 

A coic nurses only her otni pup. The importance of deciding tills 
question correctly makes it necessary that we should give special at- 
tention to the evidence upon the subject. The British Gommissionas 
have taken a different view and are without support in the general un- 
derstanding of men as to the practice and probabilities in such cases. 
It is easy to demonstrate that the assertion on page 115 of the Case of 
the United States, to the effect above stated is borne out by overwhelm- 
ing proof. 

Kerrick Artomanoff ( Apx>endlx to Case of the United States, YoL 
II, p. 100) says: 

The mother seals know their own pups by smelling them and do seal 
will allow any but her own pup to suck her. 

Thomas F. Morgan {ibid.j p. 62) says: 

After birth a pup at once begins to suckle its mother, who leaves 
it8 offspring only to go into the water lor food, which I believe from 
my observation consists mainly of tish, squids and crustaceans. In 
her search for food the female, in my opinion goes 40 miles or even 
ftirther from the islands. The pup does not appear to recognize its 
mother, attempting to draw milk frt)m any cow it comes in contact 
with; but a mother will at once recognize her own pup and will allow 
no other to nurse her. This I know from often observing a cow ft^t 
off other pups who approai-hed her, and search out her own pup fitNn 
among them, which I think she recognizes by its smell and cry. 

Mr. Morgan's testimony is very explicit and is based ujion long ex- 
]>erience and continued observation. 

Samuel Falconer, at one time deputy collector of customs, and wlioee 
testimony has been quoted on other points, gives the results of his 
actual observations. He says {ibid,j p. 164): 

The place of birth is on the breeding grounds, whicli takes place 
after the female lands, generally within two days. When first bom 
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the pup can not swim, and does not learn so to do until it is six or eight 
weeks of age. It is therefore utterly impossible for a pup to be born in 
the water and live. I have noticed that when a pup of this age is put 
in the water it seemed to have no idea of the use of its fli])per8, and 
was very much terrified. A pup is certainly for the first six or eight 
weeks of its life a land animal, and is in no sense amphibious. During 
this i)eriod also a pup moves very much like a young kitten, using its 
hind flippers as feet. A mother seal will at once recognize her pup by 
its cry, hobbling over a thousand bleating pups to reiU'Ji her own, and 
every other approaching her, save this one little animal, she will drive 
away. • • ♦ A pup, however, seems not to distinguish its mother 
from the other females about it. 

William Healey Dall,a scientist whose studies were completed under 
Prof. Louis Agassiz, at Cambridge, in the year 1863, and who has been 
since that time engaged in scientific work, gave the result of his per- 
sonal examination made during the several years that he visited St. 
George Island and the Aleutian Islands. His opportunities to famil- 
iarize himself with aquatic seal life were excellent and are fully detailed 
in his deposition on pages 23 and 24 of the Appendix to the Case of the 
United States. He says: 

From my knowledge of natural history and from my observations ot 
seal life, I am of the opinion that it would be impossible for the young 
seals to be brought forth and kept alive in the water. When it is the 
habit of an animal to give birth to its young upon the land, it is con- 
trary to biologic teaching and common sense to suppose they could 
successfully bring them forth in the water. It does not seem to me at 
all likely that a mother would suckle any pup other than her own, for 
I have repeatedly seen a female select one pup from a large group and 
pay no attention to the solicitations of others. Pups require the nour- 
ishment from their mothers for at least three or four months after their 
birth, and would perisli if deprived of the same. 

I have had ample opportunity to form an opinion in regard to the 
effect upon the herd of killing female seals. The female brings forth a 
single offspring annually, and hence the repair of the loss by death is 
not rapid. It is evident that the injury to the herd from the killing of 
a single female, that is, the producer, is far greater than from the death 
of the male, as the seal is polygamous in habit. The danger of the 
herd, therefore, is just in proportion to the destruction of female life. 
Killing in the open waters is peculiarly destructive to this animal. No 
discrimination of sex in the water is possible, the securing of the prey 
when killed is under the best of circumstances uncertain, and as the 
l)eriod of gestation is at least eleven months and of nursing three or 
four months, the death of the female at any time means the destruction 
of two, herself and the foetus; or when nursing, three — herself, the 
nursing pup, and the foetus. All killing of females is a menace to the 
herd, and as soon as such killing reaches the point — as it inevitably 
must if permitted to continue — where the annual increase will not make 
good the yearly loss, then the destruction of the herd will be equally 
rapid and certain, regarded from a commercial standpoint, though a few 
individuals might survive. 

Karp Buterin, a native of St. Paul Island, on which island he had 
lived up to the time of making his deposition, when he was 39 years of 
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age, had been engaged in driving seals, clubbing and skinning them 
ever since he was able to work; he says (Appendix to Case of the 
United States, Vol. II, p. 103) : 

Schooners kill cows, pups die, and seals are gone. Some men tell 
me last year, '^Karp, seals are sick.^ I know seals are not sick; I 
never seen a sick seal, and I eat seal meat every day of my Ufe. • • • 
No big seals die unless we club them ; only pups die when starved, 
after the cows are shot at sea. When we used to kill pups for food in 
November they wore always full of milk; the pups that die on the 
rookeries have no milk. The cows go into the sea to feed after the 
pups are born, and the schooner men shoot them all the time. 

The same rule as to exclusive nursing of her own pai>s by the cow 
is proven to exist in the Antarctic regions by Mr. Comer. 

George Comer {ibid.^ p. 598) says: 

I have never seen a ^^ clap-match^ suckling more than one pup, and 
it is my impression that a "clap-match" would not nurse any pup except 
her own, for I have seen her throw other pups aside and pick oat one 
particular one from the whole number on the rookery. 

Anton Melovedoff, a native of Alaska, testifies as follows {ibid^ p. 

144): 

When the pup is bom it is utterly helpless and would drown if put 
into water. Those born nearest the water are often drowned in the 
surf when the sea is rough in stormy weather. When the pup is a few 
days old the cow goes into the sea to feed and as the pup grows older 
the cow will stay longer and longer until sometimes she will be away 
for a week. When the cows return they go to their own pups, nor will 
a cow suckle any puj) but her own. The pups would suck any cow 
tiiat would let them, for they do not seem to know one cow from another. 

H. H. Mclntyre, to whose valuable deposition attention has been 
heretofore called, uses this language (ibid.j p. 41) : 

At this time they are simply land animals, with less aquatic instinct 
and less ability to sustain themselves in water than newly hatched 
ducklings. When the pups are a few days old the mothers leave them 
(generally soon after coition upon the rookeries with the old male) to 
go to the feeding grounds, returning at intervals of one to three or four 
days to suckle their young. The pups do not appear to recognize their 
own dams, but the mother distinguishes her own offspring with un- 
erring accuracy and allows no other to draw her milk. 

Louis Kimmel, at one time assistant Treasury agent on St. Ctoorge 
Island and a resident of that place for over one year, testifies as fol- 
lows {ibid.y p. 174): 

A cow never suckles any but her own pup. When a strange pup 
approaches a cow she will drive it away from her, and out of thousands 
of pups huddled together she will single her own. It is my opinion 
that if a mother is killed oft her offspring dies of starvation. 
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To the same effect is the testimony of Dr. Hereford. William 8. 

Hereford, a physician of character and experience, a graduate of Santa 

Clara College, 8. J., and of the University of Pennsylvania {ibid,, 
p. 33): 

It is a well-known fact that the female seals leave the islands and go 
great distances for food, and it is clearly proven that many of tliem do 
not return, as the number of pups starved to death on the rookeries 
demonstrates. 

The old mother seal will not nurse any but its own offspring and can 
single it out of a band of thousand, even after an absence of days from 
the islands. The difference between a well-nourished pup and one 
starving to death is also easily recognized, one being plump and lively, 
growing extremely rapidly, the other slowly dwindling away, its body 
becoming lean, long, and lanky, the head being the largest and most 
conspicuous part. The poor little thing finally drops from sheer ex- 
haustion in its tracks, it being only a matter of time before it succumbs 
to starvation. 

Dr. Hereford narrates in a highly interesting manner the efforts 
made to raise '^ Little Jimmie,'' a child of adverse circumstances, whose 
mother had been accidentally killed. This narrative may be found on 
pages 33 and 34 of the Appendix to the Case of the United States. 

Several other witnesses concur in testifying that the mother will 
readily distinguish her own offspring from that of others and will not 
permit the young of any other seal to suckle her. If there is anything 
in the Report of the Commissioners of Great Britain which rises to the 
dignity of evidence and which may be weighed against this overwhelm- 
ing mass of testimony, we have failed to discover it. The plausible 
suggestion that they make in explanation of the apparent effort of the 
mother to distinguish her offspring by smelling the various pups, is 
that she thus goes about until she finds one that does not smell of 
fresh milk (Sec. 323). 

VII. — Death op the Cow Causes the Death op the Pup. 

The materiality of the question last discussed, and of the fact asserted 
and demonstrated that the mother nurses only her own pup, lies chiefly 
in the correlative assertion that the death of the cow causes the death 
of the pup. 

Assuming the premises to be established that the pup depends upon 
its mother for food and can be fed in no other way than by that mother, 
the conclusion establishes itself without the necessity of extrinsic 
proofc The testimony directly upon this point is voluminous, and, it is 
submitted, entirely satisfactory. It goes very far to explain one of the 
general causes for the diminution of the species. 
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So many witnesses have testified ui)on this point, and it is so donbt- 
fdl whether any testimony at all is needed if it be established that the 
pnp depends wholly upon its mother, that we shall confine oarselves 
to brief abstracts. 

George Ball (Appendix to Case of the United States, Vol. IT, p. 481 )» 
a shipmaster and a sealer, does not hesitate to say that the paps per- 
ish with the cows that he and his companions kill. 

William Brennan sums np the situation with the conclosive argu- 
ment that ^^it stands to reason that if the mothers are killed while 
away from the island and the pups are left there alone they will sarely 
die, and it is a fact that many mothers are killed in Bering Sea" {ilMLj p. 
3C3). 

Henry Brown, seaman, engaged in pelagic sealing and residing at 
Victoria, British Columbia, gives his experience in the slaughter of 
gravid females as well as the females taken in the Bering Sea which 
are not gravid, he says: Tliese were cows in milk. Every seal cap- 
tured causes the death of either an unborn pup or the death of a young 
pup by starvation on the islands. He says {ibid., p. 318): 

If pelagic sealing is continued, especially with guns, in a few years 
the seal herd will become commercially destroyed. 

Luther T. Franklin, a seal-catcher, being asked, ^^ Do the pups x>eri8li 
with the cows that you kill T " answered, " naturally they must." (Ap- 
pendix to Case of the United States, Vol. II, p. 426.) 

Charles Lutjens testifies, with probably unconscious force, as to the 
brutality of the occupation in which he is engaged {ibid.j p. 459): 

Q. Do the pups perish with the cows that you kill? — ^A. Certainly. 
Not alone that, but they generally leave, while they go into the Ber- 
ing Sea, a pup on shore, which also dies from not being able to get any 
sustenance. The seal which is killed in the Bering Sea may be with 
pup and also has a pup on shore, which made the killing three seals 
to one. 

Alexander McT^an says that if you kill a female seal yon kill the 
pup with her {ibid.y p. 437). 

For other testimony upon this i)oint, see Daniel Claussc*n (ibid,j p. 412), 
Luther T. Franklin (ibid.j p. 425), Louis Kimel (iftirf., p. 174), and many 
others testifying to the same fact. 

Multi[)lication of extracts could not add to the force of testimony so 
reasonable and conclusive upon its face. 

Indeed, the evidence is so complete that the victims of pelagic 
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slaaghter are mainly, if not wholly, females, as to forbid contradiction. 
We accordingly find that the British Commissioners make this admis- 
sion : " It is undoubtedly true that a considerable proportion of the seals 
taken at sea are females, as all seals of hillable size are killed without 
discrimination of sex ^ (Sec. 78). It is true that they hasten to add that 
this disproportion is due in part to the persistent killing of young 
males on land. Possibly this may be true. Undoubtedly if the 
xmachers found killable males as well as gravid females, they would 
slaughter both and the disproportion would be less marked. But the 
Commissioners do not pretend that the absolute number of females 
killed would be any smaller. The pelagic hunter would kill them all 
with indiscriminate impartiality. How the situation would be helped 
by this is not stated, although it may show how the scope of the busi- 
ness might be enlarged. This curiosity is stimulated, but not satisfied, 
by the admission that their disproportion is in part explained as 
stated ; it might have been just to the Tribunal to state what else 
might be said to throw light upon the subject. 

The cows, while suckling, go to sea for food and sometimes to dis- 
tances as great as 100 to 200 miles, and are during such excursions 
exx)osed to capture by pelagic sealers (see Case of the United States, 
p. 115). The statement in the Case to this effect is borne out by the 
testimony and by fully substantiated facts. 

The vagueness of the statement made by the British Commissioners 
fails to conceal the evident intent to create the impression that the 
females, like the males, may live and nurse their young for a long time 
without food. In section 307 of their Beport this language is used: 

It is very generally assumed that the female, on thus beginning to 
leave the rookery ground, at once resumes her habit of engaging in 
the a<3tiye quest for food, and though this would api)ear to be only 
natural, particularly in view of the extra drain produced by the de- 
mands of the young, it must be remembered that, with scarcely any 
exception, the stomachs of even the bachelor seals killed uiK>n the 
islands are found void of food, and that all seals resorting to the islands 
seem, in a great degree, to share in a common abstinence. 

The concession of an extra drain upon a nursing female is generously 
followed up by the statement " that it may be considered certain that 
after a certain period the females begin to seek such food as can be 
obtained." It is then stated that "there is a very general belief among 
the natives, both of the Pribilof and Commander islands, to the effect 
that the females do not leave the land to feed while engaged in suckling 
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their young.'' That there is any such general belief is most strenuously 
denied on the part of the United States, is disproyen by the few wit- 
nesses cited by the British Commissioners themselves, and is negatived 
overwhelmingly by the testimony on the part of the United States. 

The painful attempt to justify pelagic sealing by distortion ol com- 
monly accepted facts is nowhere more apparent than in section 308: 

It appears to us to be quite prohahUj however, that toward the close 
of the season of suckling, the female seals may actually begin to spend 
a considerable portion of their time at sea in search of food. It is un- 
likely that this occurs to any notable extent until after the middle of 
September, before which the season of pelagic sealing in Bering Sea prac- 
tically closes. 

Comment would be absurd on this. 

"Bryant", say the British Commissioners, "after describing the re- 
laxation in watchfulness of the male after impregnation has been 
accomplished, says of the female : * From that time she lies either sleep- 
ing near her young or spends her time floating or playing in the water 
near the shore, returning occasionally to suckle her pup.' " 

That she should go to the water to play and float and neglect the 
opportunities of replenishing her energies, wasted as they are by nurs- 
ing, seems utterly incredible. It is well to note the admission, how- 
ever, that during this period the suckling is on land whither she returns 
to accomplish it. 

Elliott is quoted in the same section as stating that " the mother 
nurses her pup every two or three days," but adds, " in this I am very 
likely mistaken." Again, Elliott says of the mother, coming up from 
the sea, that " she has been there to wash and perhaps to feed for the 
last day or two." In another reference given by the British Commis- 
sioners from the same authority, he is made to say: 

Soon after the birth of their young, they leave it on the ground and 
go to the sea for food, returning perhaps to-morrow, perhaps later, even 
not for several days, in fact, to again suckle and nourish it, having in 
the meantime sped far off to distant feeding banks, (Sec. 309.) 

It will be observed that this agrees entirely with the testimony pro- 
duced by the United States. The report then goes on to cite authorities 
showing how far the cows go out tor food. Taylor is quoted as saying 
that they go out every day a distance of 10 or 15 miles, or even farther. 

T. F. Ryan says that the main feeding grounds of the seal during 
the summer stay upon the islands, and to which the cows are continu- 
ally going and coming, are to be found 40 to 70 miles south of St. 
George Island. 
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G. R. Tingle, in the same report cited, says the seals probably go 20 
miles oat, in some cases, in search of food. 

The British Commissioners, in this exceptional instance, are to be cred- 
ited not only with having been diligent, but with disclosing the names of 
the persons ft'om whom information was obtained. It might have been 
desirable that these statements should be made in the language of the 
persons themselves. However, we quote it as it is given us. 

Tingle, in section 312, extends the feeding area from 20 miles, which 
he has named above, to 30 or even 40 miles from the land. Eedpath 
did not know of the feeding grounds, but believed that the females go 
from 10 to 15 miles from the islands for the purpose of feeding. Daniel 
Webster (whom they graciously indorse as a truthful witness) concurred 
with Byan, and expressed the opinion that when feeding in the autumn 
the seals went 60 miles to the southward of St. George Island. He be- 
lieved that there was a favorite feeding ground in that vicinity^ and 
stated the reasons of this belief. Mr. Webster is a reliable and intel- 
ligent witness, who has frequently been quoted by the American Com- 
missioners. While he does not state the distance as being more than 
60 miles, he certainly places it, with other reliable witnesses, sufficiently 
far out to sea to enable the poa<5hers to destroy this class of seals. It 
may not be material whether the distance be 60 or 100 miles; when the 
men bent upon slaughtering seals, irrespective of condition and sex, 
have discovered the feeding grounds of the mothers, all that they will 
ask is that the distance be sufficiently great to secure to them immu- 
nity in their destructive work. 

Mr. Fowler stated to the Commissioners (Sec. 312) that he be- 
lieved that there was a favorite feeding ground of the seal about 
30 miles off the northeast point of St. Pauls Island. This was not 
from personal knowledge, but dependent upon statements that seals 
had been seen in abundance there. That the seals caught on the feed- 
ing grounds must be females is the conclusive inference from the state- 
ments and argument of the British Commissioners themselves. They 
state that all seals resorting to the islands seem in a great degree to 
share in a common abstinence, and assert that the stomachs of even 
the bachelor seals killed ux)on the islands are found void of food. As 
all the authorities cited by them confine themselves to the females, it 
is worse than idle to argue that those which resort to the feeding 

grounds are either old males or young ones. 
14749 ^18 
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The statement is attributed to natives of St. Paul that the females 
from the rookeries went only 3 or 4 miles to sea and always returned to 
their yonng on shore the same day (Sec. 312). A statement so vague 
as to names and qualifications hardly deserves notice. It may be 
important, however, as showing that the natives have observed that 
females do return to their yonng for the purpose of nui-sing them. 

Mr. Grebnitsky did not agree with most of the natives, who thought 
** that the females did not feed during this period,'' but stated as the 
result of his own personal observation and long exi>erieiice that they 
went out to sea while suckling the young, but not further than half a 
mile or a mile from the shore. If food is to be procured so uciir the 
land by the mother, it may be that when she was seen floating or 
playing in the water near the shore by Mr. Bryant, and then return- 
ing occasionally to suckle her pup, she had also been employed u|)on 
the more profitable mission of securing milk-producing material. 

Snegiloff thought that the females leave their young for several days 
to go as far as 10 miles from land to feed, while Kluge, the agent of the 
Russian Gk)vernnient in charge of the Gopi>er Islands, thought that the 
females went as far as 2, 3, or 4 miles, but returned to the rookery every 
night. 

To this undigested mass of information, thus unsatisfactorily reported, 
the magnanimous admission is added that ^^it is certain from statements 
obtained that females with milk are occasionally killed at sea by the 
pelagic sealers^ (Sec. 314). 

We may conclude from all this testimony on the part of the British 
Commissioners that the seals which leave the rookeries are almost ex- 
clusively, if not wholly, female seals, nursing their young and seeking 
food, and that they pnK'ced to great distances in some cases, and are 
found in feeding grounds which may be from 40 to (iO niUes distant from 
the land. It now remains to be seen what testimony is offerwl on the 
part of the United States to satisfy the judgment and conscience of 
the court which is to determine this, one of the most important ele- 
ments in the controversy. 

Assuming all the parties, who have given the information to the 
Commissioners of Great Britain and to the United States, for the re- 
spective countries to testify fairly and honestly, it is elementary that, 
where positive evidence of a fact is i)resented and negative evidence on 
the other side, the positive evidence shall be credited; otherwise the 
efiect would be to stamp one party with perjury because what he is 
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stated to have seen or said or heard or done was unnoticed or unobserved 
by the witness testifying in the negative. If, therefore, the sworn tes- 
timony of reputable persons is produced extending the area in which 
the female seals have been observed in quest of food, preference must 
be given to them rather than to those witnesses whose opportunities 
may not have been the same or whose powers of observation may not 
have been equal. Where witnesses testify positively that they have seen 
and killed seals over 100 miles from land^ can they be truly said to be 
contradicted as to the faet by men who say that they have never seen 
them more than 60 miles from the shore t 

Peter Anderson (Appendix to Case of the United States, Vol. II, p 
312), a seal-hunter, agrees with Mr. Webster, who is quoted by the 
British Commissioners. He says: 

A large majority of the seal taken on the coast and in Bering Sea 
are cows with pup in the Pacific Ocean and with milk in Bering Sea. 
A few young male seal are taken in the North Pacific Ocean, from two 
to three years old. Have never taken an old bull in the North Pacific 
Ocean in my life. A few yearlings have been taken by me, but not 
many. Used no discrimination, but killed all seals that come near the 
boats. The best way to shoot seal to secure them is to shoot them in 
the back of the head when they are asleep with their noses under water. 
Have never known any seal pups to be born in the water nor anywhere 
else in Alaska outside of the Pribilof Islands, nor have I ever known 
fur-senl to haul up anywhere on the land excei)ton the Pribilof Islands. 
Have taken females that were full of milk 60 miles from the Pribilof 
Islands. 

John Armstrong (Appendix to Case of the United Stiites, Vol. II, p. 1), 
who had been during many years agent of the Alaska Commercial Com- 
pany and lived for the whole of ten years upon St. Paul Island, observed 
that very few seals go out to sea to feed during June, July, and August, 
except females and some of the younger seals. He adds: 

I am asked whether the seals copulate in the water. It is a question 
that is often discussed at the island, and neither the scientific observ- 
ers nor the unscientific are able to agree about it. 1 have seen seals 
in position when it seemed to be attempted, but doubt whether it is 
eflfectually accomplished. If it were, 1 think we should see pui>s some- 
times born late and out of season, but such is not the case. 

Kerrick Artomanoff {ibid.^ p. 99) worked on the sealing grounds 
for the last fifty years. His deposition is well worth reading. It 
may be found at page 99. He accounts for the decrease in the 
number of seals since 1874 by the destruction of the females. He 
states that in 1887 and 1891 tlie rookeries were covered with dead pups. 
In his sixty-seven years' residence on the island he never saw anything 
like it before. No sickness was ever known among the pups or seals, 
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and he had never seen any dead pups on the rookeries^ except the few 
killed by the old bulls when fighting or by drowning when the surf 
washed them off ( ibid., p. 100). He states that four or five days after the 
birth of the pup the mother seal leaves her offspring and goes away in 
the sea to feed, and when the pnpis two or three weeks old the mother 
often stays away five or six days at a time. 

WiUiam G. Bennett (ibid., p. 356) had been a seal-hnnter aU his 
life; he was 32 years old at the time of deposing. He had hunted the 
seal with spear and sometimes with a shotgun. Most of the seals taken 
by him were cows. He thought that the cows slept more and are more 
easily approached. The sex of the seal not being ascertainable in the 
water, he shot everything that came near his boat, and when the seal is 
shot dead it sinks very quick and is hard to secure under those condi- 
tions. He also agreed with the other witnesses that seals were decreas- 
ing in number very fast, and he attributed this to the indiscriminate 
killing in the water. 

Joseph Stanley-Brown, a geologist, whose testimony on other points 
has heretofore been given attention, says: 

For the first few days, and possibly for a week or even ten days, the 
female is able to nourish her youug or offspring, but she is soon com 
pelled to seek the sea for foo<l, that her voracious young feeder may be 
X)ro{)erly nourished, and this seems to be permitted on the part of the 
male though under protestation. The whole physical economy of the 
seal seems to be arranged for alternate feasting and fasting, and it is 
probable that in the early days of its life the young seal might be 
amply nourished by such milk as the mother might herself afford 
without resorting herself to the sea for food. 

John G.Cantweli (t^i^., p. 408), second lieutenant in the United States 
Revenue Marine, had been on duty in Behring Sea during the years 
1884, 1885, 1886, and 1891. He had paid particular attention to the 
seals and whenever opportunity offered had visited the rookeries for 
the purpose of photographing and sketching the animal, etc He had 
boarded a large number of vessels fitted out as sealers and engaged in 
sealing, and had conversed with the masters and crews on the subject 
of pelagic sealing. This is his testimony: 

From information gathered from these and other sources, and by com- 
parison of testimony given by the seal hunters, would say that at least 
60 {)er cent of seals killed or wounded escape and are never recovered, 
and that 75 per cent of seals shot in the North Pacific Ocean are fe- 
males heavy with young, and that 80 per cent, of seals shot in Behring 
Sea from July 1 to September 15 are females, most of which have 
given birth to their young, and are mostly caught while feeding at vari- 
ous distances from land. 
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Oapt Oarthcut (iMd.j p. 404), a master mariner, engaged in hunting 
the far-seals for 10 years, extending from 1877 to 1887, during the latter 
part of the time in Bering Sea, si>eaks on his personal knowledge, and 
makes a valuable contribution to the knowledge which we have upon 
the subject. One of the reasons which he assigns for the great slaughter 
of female seals is that maturity makes them tame and easily approach- 
able. He says: 

About 80 per cent of the seals I caught in the Behring Sea were 
mothers in milk^ and were feeding around tlie fishing banks just north 
of the Aleutian Islands, and I got most of my seals from 50 to 250 
miles from the seal islands. I don't think I ever sealed within 25 miles 
of the Prlbilof Islands. They are very tame after giving birth to 
their young, and are easily approached by the hunters. When the 
females leave the islands to feed, they go very fast to the flsliing 
banks, and after tliey get their food they will go asleep on the waters. 
That is the hunter's great chance. I think we secured more in propor- 
tion to the number killed than we did in the North Pacific. I hunted 
with shotgun and rifie, but mostly with shotgun. Seals were not 
nearly as numerous in 1887 as they were in 1877, and it is my belief 
that the decrease in numbers is due to the hunting and killing of 
female seals in the water. I do not think it possible for seals to exist 
for any length of time if the present slaughter continues. The killing 
of the female means death to her born or unborn puji, and it is not 
reasonable to expect that this immense drain on the herds can be con- 
tinued without a very ra])id decrease in their numbers, and which 
practically means extermination within a very few years. 

Christ Clausen {ibid.j p. 319), a master mariner, was engaged in 
seal hunting as mate of the British schooner C H, Tupper^ in 1889. 
He resides at Victoria, British Columbia, and also was Tiavigator in 
the British schooner Minnie, His testimony is worth reproducing 
somewhat extensively. Unless willful perjury be attributed to him, 
his testimony, based on actual observation and expericTice in the busi- 
ness of slaughtering seals, should be accepted as conclusive on several 
of the i>oint6 under consideration : 

The Indian hunters, when they use spears^ saved nearly every one 
they struck. It is my observation and experience that an Indian, or a 
white hunter, unless very expert, will kill and destroy many times 
more than he will save if he uses firearms. It is our object to take 
them when asleep on the water, and any attempt to capture a breach- 
ing seal generally ends in failure. The seals we catch along the coast 
are nearly all pregnant females. It is seldom we capture an old bull, 
and what males we get are usually young ones. I have frequently 
seen cow seals cut open and the unborn pups cut out of them and they 
would live for several days. This is a frequent occurrence. It is my 
exi)erience that fully 85 per cent of the seals I took in Behring Sea 
were females and had given birth to their pups and their teats would 
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be full of milk. I have caught seals of this kind 100 to 150 miles from 
Pribilof Islands. It is my opinion that spears should be used in hunt- 
ing seals, and if they are to be kept from extermination the shotgun 
should be discarded. 

Peter Collins, also engaged in sealing as a sailor, testified as to the 
manner of shooting the seals (ibid., p. 413. Fully three-fourths of the 
seals shot in the North Pacific, he says, were females with young. He 
swears that he has seen mothers with their breasts full of milk killed 100 
miles or more from the seal islands. He knows that they go great dis- 
tances for food. His testimony is that of a practical man who evidently 
entertained no prejudice on the subject of killing the mothers with 
breasts full of milk. He was apprehensive, however, that his business 
would be destroyed. He says: 

There were not nearly as many seals to be found in 1889 as there 
were in 1S88. I think the decrease was caused by the great destruction 
of females killed in the sea by the hunters, and if something is not done 
to protect them from slaughter in the North Pacific and Behring Sea, 
they will all be gone in a few years. 

Capt^ Coulson {ibid.j pp. 414-416), of the United States Revenue 
Marine, makes a very interesting deposition. His experience was 
practical and extensive. He says: 

In company with Special Agent Murray, Capt. Hooper, and Engineer 
Brerton, of the Corwin, I visited the reef and Gobatch rookeries, St. 
Paul Island, in August, 1891, and saw one of the most pitiable sights 
that I have ever witnessed. Thousands of dead and dying pups were 
scattered over the rookeries, while the shores were lined with emaciated, 
hungry little fellows, with their eyes turned toward the sea, uttering 
plaintive cries for their mothers, which were destined never to return. 
Numbers of them were oi>ened, their stomachs examined, and the £ftct 
revealed that starvation was the cause of death, no organic disease 
being apparent. 

The great number of seals taken by hunters in 1891 was to the west- 
ward and northwestward of St. Paul Island, and the largest number 
of dead found that year in rookeries situated on the west side of the 
island. This fact alone goes a great way, in my opinion, to confirm the 
theory that the loss of the mothers was the cause of mortality among 
the young. 

After the mother seals have given birth to their young on the islands, 
they go to the water to feed and bathe, and / have observed them^ not 
only around the island but from 80 to 100 miles out at sea. 

In diflerent years the feeding grounds or the location where the 
greater number of seals are taken by iK>achers seem to differ; in other 
words, the seals frequently change feeding grounds. For instance, in 
1887, the greatest number of seals were taken by poachers between 
Uuamak, Akatan Passes and the seal islands, and to the southwest- 
ward of St. George Island. In 1889, the catching was largely done to 
the southward and eastward, in many cases from 50 to 150 miles dis- 
tant from the seal islands. In the season of 1890, to the southward 
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and westward, also to northwest and northeast of the islands, show- 
ing that the seals have beiMi scattered. The season of 1891, theijreat- 
est number were taken to northward and westward of St. Paul, and at 
various distances from 25 to 160 miles away. 

The testimony of such a witness, speaking of his knowledge, declar- 
ing upon his oath that he had fteen females feeding 8() to 1(H) miles from 
the Pribilof Islands, ought to outweigh the negative and loose state- 
ments of any conceivable number of natives or other informants upon 
whom the British Commissioners have relied. 

Charles Challall {ibid., p. 410), a sealer who had been sealing up the 
coast and in Bering Sea three seasons, testified as follows: 

Most of the seals we killed up the coast were females heavy with 
pup. I think nine out of every ten were females. At least seven out 
of every eight seals caught in the Bering Sea were mothers in milk. 
The vessels I went out in had from four to six boats each. Eiu^h boat 
had three men, a hunter and two pullers. The average hunter would 
get one out of every three that he shot; a poor hunter not nearly so 
many. There are twenty-one buckshots to a shell. I think a great 
many seals are wounded by hunters that are not taken. The gunshot 
wounds more seals than the riiie. I think the aim of the hunter is to 
kill the seal rather than to wound it. When they are in schools sleep- 
ing we get a good many. We did not get as many we shot at in 
the Bering Sea as we did on the coast. If we got one out of every 
three that we wounded in the Bering Sea we were doing pretty well. 
I do not know of any place where the seals haul up on this coast except 
on the seal islands. 

Mr. W. H. Dall (upon whose manuscript note, said to have been sup- 
plied to Prof. Allen, the British Commissioners rely to show coition in 
the water). He testifies to having seen seals in the water of Bering 
Sea 100 miles or more from the Islands. His testimony, too, seems con- 
clusive, if he is a reliable witness. This is his language: 

The Pribilof Islands are the chosen home of the fur-seal {Gallorhinus 
ursi/tus). Upon these islands they are born ; there they first learn to 
swim, and more than half their life is spent upon them and in the 
water adjacent thereto. Here they give birth to their young, breed, nurse 
their pups, and go to and from their feeding ground^t, which may be miles 
distant from the islands. I hare seen seals in the waters oj Bering Sea 
distant 100 miles or more from the islands at various times between the 
1st of July and October, These seah were doubtless in search of food, 
which consists, according to my observation, of fish, squid, crustaceans, 
and even mollusks. Upon the approach of winter tlie seals leave their 
homes, influenced doubtless by the severity of the climate and decrease 
in the food supply (Appendix to Case of the United States, Vol, II, 
p. 23). 

James Henry Douglas (ibid., p. 419), was by occupation a master 
and pilot of vessels, and had had long experience sailing in the North 
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Pacific and Bering Sea; had gone to the seal islands in the latter sea 
over twenty years ago, and been there many times subsequently while 
in the employ of the Government. He testifies that his observation 
and information agreed with that of many other witnesses. He says: 

My information and observation is that a very large proportion of 
those killed alon^ the coast and at sea from Oregon to the Aleutian 
Islands are female seals with pups; I think not less than 95 per c*ent. 
The proportion of female seals killed in the Bering Sea is equally large, 
but the destruction to seal life is much greater owing to the fact that 
when a mother seal is killed her suckling pup left at the rookery also 
perishes. Impregnation having also taken place before she left the 
rookery in search of food, the fietus of the next year's birth is likewise 
destroyed. I also found that female^t after giving birth to their young at 
the rookeries seek the codfish banks at various points at a distance of from 
iO to 12:'} miles from the islands for food, and are firequently absent one 
or more days at a time, when they return to find their young. 

I have noticed that the females when at sea are less wild and dis- 
trustful than the bachelor seals, and dive less quickly in the presence 
of the hunter. After feeding plentifully or when resting after heiivy 
weather they api>ear to fall asleep upon the surface of the water. It is 
then they become an easy target for the hunters. 

George Dishow, of Victoria, British Columbia, was by occupation a 
seal hunter and pursued that business six years (ibid.j p. 323. 

/ use a shotgun exclusively for taking seal. Old hunters lose but very 
fete sealsy but beginners lose a great many. I use the Parker shotgun. A 
large proportion of all seals taken are females with pup. A very few 
yearlings are taken. 1 never examined them as to sex. But very few 
old bulls are taken, but five being taken out of a total of 900 seals 
taken by my schooner. Use no discrimination in killing seiil, but shoot 
everything that comes near the boat in the shape of a seal. Hunters 
shoot seal in the most exjwsed part of the body. Have never known 
any pups to be born in the water, nor on the land on the coast of 
Alaska anywhere outside of the Pribilof Islands. Have never known 
fur-seal to haul up on the land anywhere on the coast except on the 
Pribilof Islands. Most of the seals taken in Bering Sea are females. 
Have taken them 70 miles from the islands that were full of milk. I think 
a closed season should be established for breeding seal from January 
1st to August 15th in the North Pacific Ocean and Bering Sea. 

George Fairchild (ibid.j p. 423), made a sealing voyage to the North 
Pacific Sea as sailor on the Sadie Clyde, sailing from Victoria on the 
10th of April, 1888. They went north to the Bering Sea, sealing all the 
way up, and got 110 seals before entering the sea: 

" Most of them J " he says, " were cows^ nearly all of which had pups in 

them. We took some of the pups alive out of the bodies of the females. 

We entered the Bering Sea May 25, and we got 704 seals in there, the 

greater quantity of which were females with their breasts full of milk, a 

fact which I know by reason of iMcing seen the milk flow on the deck when 
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they were being sl-inned. We bad 5 boats ou board, each boat having a 
haiiter, boat puller, and steerer. We U8e<l shotguns and rifles. We 
got one out of every 5 or 6 that we killed or wounded. We wounded 
a great many that we did not get. We caught them from 10 to 50 miles 
ott' the seal islands. '' 

This IS the sportsmanlike method of hunting seals of which the British 
Commissioners speak in terms of undisguised admiration! 

Sanmel Falconer (ibid.j p. 165), deputy collector of customs in 1868 
and 1869, then purser on board the steamer Constantine^ was also 
in charge of St. Paul Island several years. It was a part of his 
duty to make a very careful and full study of seal life. It was his 
opinion that iid^pup lost its mother by any accident it would certainly 
die by starvation. When the young seal are 6 or 8 weeks of age 
their mothers force them into the water and teach them to swim. After 
repeatexl trials the pup learns to swim, and from that time on spends a 
great deal of time in the water, but still the greater portion of these 
first months of its life are spent on land sleeping and nursing. 

The cow, after bringing forth her young, remains on the rookery 
until again fertilized by the bull, which is, I believe, within two weeks. 
After the fertilization she is allowed to go to and from the water at 
will in search of food, which she must obtain so she can nurse her pup. 
Sbe goes on these feeding excursions sometimes, I believe, 40 or more 
miles from the islands, and a« she swims with great rapidity^ covers the 
distance in a short time. She may go much farther, for I have known 
a cow to be absent from her pup for two days, leaving it without 
nourishment for this period. This shows how tenacious of life a young 
seal is, and how long it can live without sustenance of any sort. The 
3-year-old male has meanwhile landed on the hauling ground and 
is now of the most available age to kill for his pelt. 

John Pratis (ibid,^ p. 108) was of opinion that the cows wer« killed 
by the hunters when they go out in the sea to feed, and the pups are 
left to die and do die on the islands. He says: 

The pups are bom soon affcer the arrival of the cows, and they are 
helpless and can not swim, and they would drown if put into the water. 
The pups have no sustenance except what the cows ftirnish, and no 
cow suckles any pup but her own. The pups would suck any cow if 
the cow would let them. 

After the pup is a few days old the cow goes into the sea tofeedj and at 
first she will only stay away for a few hours, but as the pup grows 
stronger she will stay away more and more until she will sometimes be 
away for a week. 

William Frazer gives his experience as a sealer. The hunters use 
shotguns, he says {ibid., p. 427), and got about one out of every six they 
shot at or killed, and sometimes they got none. The great m^ority of 
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tbem were females. Most of the females killed have unborn paps or 
were cows in the milk. They did not kill any on the Island becaase they 
never went in close enough. He testifies i>ositively that " we," mean- 
ing Ids companions and himself on the Charles WUsoUj ^^ killed females 
giving milk more than 100 miles from the seal islands. Most of the 
seals sunk or dove out of sight when killed or wounded, and a great 
many of them we could not get.'' On one occ;ision he got 600 seals. 
He does not know whether it was on the American side or not. They 
were almost all females. He noticed when he skinned them that they 
were females in milk, as the milk would run from their breasts on to 
the decks. He concurs with the other witnesses as to the diminution 
in the number of seals. 

Norman Hodgson {ihid.j p. 366) observed nursing cows from 60 to 80 
miles from the Pribilof Islands^ where they were ranging to feed. 

I do not think it i>ossible for ftir-se^^ls to breed or copulate in water 
at sea and never saw nor heard of the action taking place on a patch 
of floating kelp. I have never seen a young fur-seal pup of the same 
seas<m's birth in the water at sea nor on a patch of floating kelp and 
in fact never knew of their being born anywiiere save on a rookery. 
/ have^ hotcevcTj cut open a gravid cow and taken the young one from its 
mother^s womhj alive and crying. I do not believe it possible for a ftir- 
seal to be successfully raised unless born and nursed on a rookery. I 
have seen fur-seals resting on patches of floating kelp at sea, but do 
not believe they ever haul up for breeding purposes anywhere except 
on rookeries. 

Chad George (i^uf., p. 365) 27 year sold and a seal hunter since he was 
a mere boy, has been engaged in the killing of seals and speared every- 
thing that came near his boat, regardless of sex. He had killed seals 
200 miles from the Pribilof Islands that were full of milk, 

H. A. Gliddon {ibid., p. 210), stated that the females during the entire 
sealing season are going and coming to and from the water for the pur- 
pose of feeding, and in his opinion while the females are thus going to 
and from the feeding ground and through the Aleutian passes they 
are intercepted and shot by open-sea sealers. 

Capt. E. M. Greenleaf, a resident of Victoria, British Columbia, a sea 
faring man, holding a commission as master mariner, captured at one 
time sixty-three seals, all of which were females and all were pregnant (ibid^j 
p. 324). He was informed by conversation with Bering Sea seal hunters 
that they killed seal cows 20 to 200 miles from the breeding grou nds, and 
that these cows had evidently given birth at a recent time to young. 
Afl to the proi)ortions of seals fired at and killed or wounded, it is his 



SUMMARY OF THE EVIDENCE. 283 

judgment that, taking the run of hunters, good and bad, the best get 
about 50 per cent of those shot at, and the poorest not more than one 
out of fifteen. 

Cumuhitive testimony to this eflTect might be cited to the extent of 
wearisome repetition, but if the learned Arbitrators should desire to 
pursue the subje(it as far as the eviden(!e will permit, we give below 
references to the testimony to be found in the Appendix and not spe- 
cially quoted. 

We submit that it is absolutely conclusive unless, as we have sug- 
gested before, for some unknown reason it should be rejected as inten- 
tionally and criminsilly false. 

Arthur Griffin (ibid.j p. 325) captured females from 20 to 200 miles 
from the rookeries. 

James Griffin {ibid,^ p. 433) killed female seals full of milk 90 miles 
from the inlands, 

Martin Hannon (ihid,^ p. 445) killed them full of milk 100 miles from 
the seal islands, 

James Harrison (ibid,^ p. 326) caught 200 seals in the Behring Sea 
about the 1st of June^ mostly mothers. 

James Hayward [ibid,^ p. 327) caught them 150 miles from the shore 
and skinned them when their breasts were full of milk. He says that they 
travel very fast and go a long way to feed. 

J. Johnson {ibid.y p. 331) killed female seals full of milk 75 miles from 
the island; used a shotgun and killed everything. 

liouis Kimmel {ibid,^ p. 173) had observed them at least 20 miles from 
the islands. 

Andrew Laing (ibid., p. 334) had caught them 75 to 100 miles from 
the island and in skinning them the milk would run out of the teats of the 
femalesj they having given birth recently to young on the islands. 

William H. Long (ibid., p. 457) killed mothers in milk all the way from 
10 to 200 miles offshore, 

Thomas Lowe (ibid,, p. 371) in 1889 hunted in the Bering Sea from 
80 to 100 miles off the Pribilof Islands. Two-thirds of his catch were 
cows in milk, 

Thomas Lyons (ibid., p. 460) about the 26th or 28th of June went 
into the Bering Sea and caught 389 seals, nearly all of which were 
mothers in milk. He knows it as he saw the milk flow on the deck 
while skinning them. 

William M. McLaughlin (ibid,, p. 461) killed them 50 to 60 miles off 
shore, most of them with milk. 
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Alexander McLean (ibid.j p. 436) killed them as far off as 150 mile$ 
off the land. They were mothers tcitk young, 

Daniel McLean {ibid.y p. 444) killed mothers all the way from 20 to 65 
miles off St. Greorge and St Paul. 

Robert H. McManns (ibid,, p. 335), a resident of Victoria; by profes 
sion a newspaper correspondent ; went for his health on a sealing expedi- 
tion. His deposition is exceptionally minate and interesting. The men 
on his ship (Schooner Otto) killed them at a distance of 200 miles from the 
rookeries. Over three-fourths of his catch were cows in milk. Judged 
from the number of shots fired that it took about one hundred to 
secure one seal; one day there was a total catch of seventeen seals; 
greater proportion were* in milk; horrid sight; could not stay the 
ordeal out till all were flayed. 

Thomas Madden (t^^., p. 463) has spent or had been going to the 
Bering Sea over 12 years, which he entered about June. Most of the 
seals killed were cows and he saw the milk run out of their breasts 
on the deck as they were beiug skinned. 

G. E. Miner {ibid., p. 4G0) killed seals tcitk milk 250 miles from the 
Pribilof Islands. 

Thomas F. Morgan {ibid.y p. 60) says that the female goes 40 miles or 
even farther frx)m the island. 

!Niles Nelson (ibid., p. 469) swears that he has killed mothers in milk 100 
miles or more from the island. 

Dr. Noyes {ibid., p. 82), resident physician and sometimes schoolmaster 
on the islands, says that the female mother goes a distance of from 40 to 
200 miles from the island to feed. His deposition is very ftill and inter- 
esting. It is valuable as shedding light on most, if not all, of the ques- 
tions here involved. 

John Olsen {ibid., p. 471) swears that he shot ttcenty eight himself from 
50 to 150 miles off the seal islands. They tcert mothers full of milk. 

Other witnesses estimate the distance at 60 miles, 100 miles, etc 
See T. F. Ryan {ibid., p. 175), 0. M. Seammon {ibid., p. 473), Adolphus 
Sayres {ibid., p. 473), L. G. Shepard {ibid., p. 187), WiUiam H. Smith 
{ibid., p. 478), Z. L. Tanner {ibid.j p. 374). 

Capt. Tanner, lieutenant-commander in the United States Navy, 
makes a deposition which is entitled to particular consideration. The 
following is a short extract: 

Seals killed in Bering Sea after the birth of pups are largely mother 
seals, and the farther they are found from the islands the greater the per- 
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cetitage will he. The reason for this seeming paradox is very simple. 
The young males, having no family responsibilities, can afford to hunt 
neai'er home, where food can be found if sufficient time is devoted to the 
search. The mother does not leave her young except when necessity 
compels her to seek food for its sustenance. She can not afford to waste 
time on feeding grounds already occupied by younger and more active 
feeders; hence she makes the best of her way to richer fields farther 
away, gorges herself with food, then seeks rest and a quiet nap on the 
surface. Under the^e circumstiinces she sleeps soundly, and becomes 
an easy victim to the watchful hunter. 

A double waste occurs when the mother seal is killed, as the pups 
will surely starve to death. A mother seal will give sustenance to 
no pup but her own. I saw sad evidences of this waste on St. Paul 
last season, where large numbers of pups were lying about the rookeries, 
where they had died of starvation. 

Adolph W. Thompson (ihid,^ p. 486) killed females in milk, although he 
never went nearer to the island than 25 or 30 miles. 

Michael White {ibid.y p. 489) killed seals in milk not less tha/n 100 to 
200 miles from the island. 

William H. Williams (ibid.^ p. 93j, United States Treasury agent in 
charge of the seal islands in Bering Sea, states that it is a well-known 
foot substantiated by the statements of reputable persons who have 
been on sealing vessels and seen them killed 200 miles or more from the 
islands^ and who say that they have seen the decks of the vessels slippery 
of milk flowing from the carcasses of the dead females. He alludes to 
the thousands of dead pups left on the rookeries starved to death by 
the destruction of their mothers as conclusive evidence of the destruc- 
tion and havoc wrought by the pelagic seal hunters. 

If this cumulative and unimpeachable evidence does not establish the 
fact which we have undertaken to prove, we must despair of satisfying 
this High Tribunal or any other tribunal of the correctness of our 
statements. We submit, however, that it is more than made out — that 
it must be taken as a fsict in the discussion of this case — that the cows, 
while suckling, go to sea for food ; that they travel long distances, some- 
times as great as 200 miles; and that during such excursions they are 
ruthlessly slaughtered by pelagic sealers, in many cases without profit, 
as they sink and are irretrievably lost. The sickening details, abund- 
antly furnished by the witnesses, sufficiently characterize the business, 
and justify the harshest expressions of condemnation. The slaughter 
thus described constitutes a crime, for it violates the most common in- 
stincts of our nature and would be punished by the laws of every civi- 
lized nation, if jurisdiction could only be acquired over the wrong doers. 
And yet the Couunissioners for Great Britain undertake to justify this 
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practice for its spoi-tsman-like qualities, and to eulogize it becanse it 
gives the seals a fair sporting ebance for their life (Sec. 625). It is 
really, they say, hunting as distinguished from slaughter (ibid). ' It is 
not easy to discuss these propositions with that patient and respectful 
consideratiou which is due to the imx>ortance of the questions involved. 

VnL — ^Thb Fub-Seal is a Polygamous Animal, aito the Male 

IS AT LEAST FOUE TiMES AS LARGE AS THE FEMALE. AS A 

BuLE, EACH Male serves about Fifteen or Twenty Fe- 
males, BUT IN Some Gases as Many as Fifty or More (Case 
OF THE United States, p. 327). 

A great diminution in the number of females making up a harem has 
been noticeable in late years. Formerly there wou]d be on an average 
30 cows to a bull; now they will not average 15 (Case of the United 
States, p. 344). The British Commissioners are in substantial accord 
with the statements above quoted as to the ser\iceof the female by the 
male. They cite from Bryant to show that the pro]X)rtion is 1 male to 
9 to 12 females; from Elliott, that the mean number is 5 to 20, and from 
Mr. Orebnitzky, that the ratio should not exceed 1 to 20 (Sec 54). This 
is sufficient for our present puri>o8es, especially as they add that it is 
no uncommon eventj during the last few years, to find a single male seal 
with a harem numbering from 40 to 50j and even as many as 60 to 80y fe- 
males (Sec 55). With their deductions from these facts we are not at 
this moment concerned. It is apparent, on the face of the report, that 
the Commissioners had a theory to support and that the facts were 
read by them in the light of that theory. An amusing illustration, 
among many, is found in the statements on this very point. Bearing in 
mind the severe criticism of earlier sections (54, 55, and 56) upon the 
system of sacrificing males so that the bulls are forced to supply the 
necessities of 40 to 60 and even 60 to 80 females^ read section 483, describ- 
ing the condition of seal life as far back as 1842: 

In the well-known Penny Cyclopedia, published so lately ^a 1842 [half 
a century ago], the seal is described as follows: • • • "When 
these migratory seals appear oft' Kamtchatka and Kuriles early in the 
spring, they are in high condition and the females are pregnant. They 
remain on and about the shore for two months, during which the 
females bring forth. They are polygamous and live in families, every 
male being surrounded by a crowd of females (from 50 to 80)j whom he 
guards with the greatest jealousy.^ (Sec. 483.) 

It would seem from this extract that the polygamous practices and 
habits of the seal have not changed since 1842 and that the service by 
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one male of a large namber of females is not new and is not the result 
of excessive slaughter on the land. 

We are not left, however, to the statements, inconsistencies, and cita- 
tions of the British Commissioners' report. The testimony of many 
witnesses bears out the propositions stated in the Case of the United 
States and disposes at the same time of the pretense that the bulls 
are now compelled to perform increased and exhaustive duty by reason 
of a reduction in the number of young bulls. 

The fact seems to be well established that the bull is possessed of 
extraordinary powers. He is able to subsist several months witliout 
tasting food and to fertilize at the same time an almost indefinite num- 
ber of cows. The limitation in the number of his harem depends gen- 
erally ui)on his ability to secure ahirger or smaller proportion of females. 
He gathers about him as many cows as he can, Joseph Stanley-Brown 
speaks on this subject from actual observation. He describes the 
breeding bull as possessing " a vitality unsurpa^ssed by any other mem- 
ber of the animal kingdom." He testifies that the very large harems 
were unfrequent and that the average number in the season immedi- 
ately preceding wi. j about 20 to 25. (Appendix to Case of the United 
Stjites, Vol. II, p. 13). Charles Bryant places the average at 15 to 20 
cows for each bull. (Ibid.y p. 6.) Samuel Falconer testifies to having 
seen 20 cows or more to a bull, but of course, he added, the exact num- 
ber in a harem is a matter of conjecture, as many cows ara absent in the 
water alter the season has fairly commenced. (Ihid.^ p. 166.) T. F. 
Morgan testifies that the bull returns to the island about the 1st of May 
and hauls up to the breeding rookeries, provided he is able to maintain 
himself there, which takes many bloody conflicts. There h^ gathers 
about him as many females as he is ahU. (lbid,y p. 3.) Capt. Olsen is 
quoted by Theodore T. Williams as placing the number of females 
served by one bull at 20 or 25 {ibid.y p. 505.) 

The respective weights of the animals is placed in the Case of the 

United States at 400 to 700 pounds; that of the cows at 100 (pp. 107, 

113). 

This great disparity in bulk should be borne in mind when we con- 
sider the probability of pelagic copulation. 

The Encyclopedia Britannica states the weight of the animals sub- 
stantially as it is stated in the testimony and case. The male seal is said 
to weigh 500 to 700 pounds, the females 80 to 100. There seems to be 
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no dispute as to these estimates (The Cyclopedia also states that soon 
after the landing the female gives birth to one pnp, weighing about 
6 pounds). 

The real conflict between the reiK>rt of the British Commissioners and 
the Case of the United States seems to be as to the number of cows in a 
harem. The British Commissioners assert that the number is unduly 
large of cows served by one bull ; the United States produce credible and 
experienced witnessess to show that, on the contrary, the number of 
females is decreasing. A comparison is invited between the two state- 
ments and the quality of proof adduced in favor of each. It is plain that 
the British Commissioners could not admit the diminution in number of 
female seals without admitting that decrease to be wholly due to pe- 
lagic slaughter. Tliey are therefore reduced to the necessity of insist- 
ing that there is a redundancy of females and a deficit of males on the 
Islands. They are kind enough to admit, however, that ^^ the sparing of 
females, in a degree^ prevented, for the time being, the actual depletion 
of seals on the islands " (Sec. 58). It is not probable that any reasonable 
person will take issue with them on that point. The intelligence and 
legislation of the civilizeil world, not to speak of humanity in its broad 
sense, have concurred that to spare the female was, not the best, but 
the only effective method of preventing depletion and eventual exter- 
mination. 

Even if we should concede, for the sake of the argument and in direct 
disregard of the fact, that the diminution is due to the smaller number 
of males, we would venture to remind this High Tribunal, if such a 
reminder were needed, that the pirates or poachers who pursue and 
slaughter the pregnant and nursing females are killing, by starvation 
in the one case, by the mother's death in the other, a large number of 
males. Even, according to their own showing, the British Commission- 
ers must realize that pelagic sealing is responsibU^ to some extent at least, 
for the decrease in the number ofmaleSj as icell as of females. They may 
speak of this "industry,^ as they term it, and glorify it as requiring all 
the courage and skill which can be brought to bear on it (whatever that 
may mean). (Sec. 609.) They may contrast its "sportsmanlike'* char- 
acter with the "butchery" committed on the islands (Sec. 610); but they 
can not fail to perceive that the mode of destruction which principally 
deals with gravid females, necessarily strikes at the very foundation 
of life and must eventually extinguish the race, because, as they mildly 
state it, it is unduly destructive (Sec. 633). 
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The pelagic sealer not only kills or attempts to kill the males that he 
happens to meet, but prevents the birth of males to take their place. 
He often kills three with one discharge of his rifle, viz. : tlie mother, 
the unborn young, and the pup at home ; but he does it in a ^^ sportsman- 
hke" manner, and he gives the sleeping animal a "fair sporting chance 
for its life." (Sec. 610.) In many cases he either misses his object or 
wounds it and loses it. So that there is by this manly process an utterly 
useless waste of life, in many cases a waste more or less appalling as the 
"sportsman'' is more or less skillful. How destructive in reality this 
process is proven to be may be seen from the British Commissioners' 
report under the head of "Proportion of Seals Lost," (p. 104, Sec. 603) 
It must be a consolation to those disposed to extol this kind of sport 
that while nearly "all the pelagic sealers concur in the opinion that 
the fur-seal is annually becoming more shy and wary at sea," it is cer- 
tain that " the dexterity of the hunters has increased pari passu with the 
wariness of the seaW^ (British Commissioners' lieport. Sec. 401.) 

That the number of the seals has been diminished in recent years 
and at a cumulative rate, and that such diminution is the consequence 
of destruction by man, is certified by the Joint Report of all the Com- 
missioners. That this human agency is pelagic sealing exclusively, and 
not the mode, manner, or extent of capture upon the breeding islands, 
is abundantly clear. 

This follows necessarily from admitted facts. The fur-seals being 
polygamous^ and each male suflicient for from 30 to 50 females, and 
being able to secure to himself that number, it follows that there must 
be at all times a larger number of superfluous males,and the killing of 
these produces no permanent diminution of the number of the herd. 
On the other hand, the killing of a single breeding female necessarily 
reduces pro tanto the normal numbers. 

An excessive killing of males might indeed tend toward a decrease 
if carried to such an extent as not to leave enough for the purpose of 
effectual impregnation of all the breeding females. The taking from 
these herds of 100,000 males would not, if that were the only draft 
allowed, be excessive. This is evident from many considerations. 

(a) Those who, like the British Commissioners, propose to allow 
pelagic sealing to such an extent as would involve the annual slaughterof 
at least 50^000 females in addition to a slau{ihter of 50,000 young males on 
the breeding isljinds, can not certainly with the least consistency assert 
that the capture limited to 100,000 males would be excessive. Nor 
14749 19 
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could they eonsisteutly assert this eveu thoagh the pelagic slaughter 
should be restricted (by some means which no one has yet suggested) 
to 10,000 females. It requires no argument to show that the destruc- 
tion of even that number would be rapidly disastrous to the herds. 

(b) And when we turn to the proofs, they are conclusive that prior 
to the practice ui>on any considerable scale of pelagic sealing, the 
annual draft of 100,000 young males did not tend to a diminution of 
numbers. 

(o) Of course it is easily possible that the indiscriminate slaughter 
effected by i>elagic sealing may soon so far reduce the birth rate as to 
make it difficult to obtiiin the annual draft of 100.000 young males. 
Tliis draft, under such circumstances, would not necessarily at once di- 
minish the birth rate, for, th^ number of females being less, a less num- 
ber of males would be requii-ed. The number of the whole herd might 
be rapidly diminished by the slaughter of females and the consequent 
diminution of the birth rate, and still 100,000 males continue to be ta- 
ken for a time without damage. How soon a point would be reached 
at which so large a draft of males from a constantly diminishing number 
of births would oi)erate to produce an insufficiency of males, is a prob- 
lem which from want of precise knowledge of the relative numbers of 
the sexes, it would be difficult to solve. 

The British Commissioners' Beport upon this subject is as follows: 

The systematic and persistent hunting and slaughter of the fur-seal 
of the North I^acifie, both on shore and at sea, has naturally and 
inevitably givtMi rise to certain dianges in the habits and mode of life 
of that animal, which are of importance not only in themselves, but as 
indicating the effects of such pursuit, and in showing in what particular 
this is injurious to seal life as a whole. Such changes doubtless began 
more than a century ago, and some of them may be traced in the his- 
torical i)i'ecis, elsewhere given (Sei*. 782 et seq.). It is unfortunately 
true, however, that the disturbance to tlie normal course of seal life has 
become even more si^rious in recent years, and that there is therefore, 
no lack of matenal from which to study its character and effect even at 
the present time. 

In the zeal of their advocacy on belialf of pelagic sealing and their 
denunciation of the methods in use on the Islands, the Commissioners 
have exi)erienced much and e\ident difficulty in framing their theory. 
If they admitted, in unqualified terms, a decrease in number, the ob- 
vious deduction from the concession would be that the unlimited slaugh- 
ter of females must bear the blame and burden of such a results To 
that extent pelagic sealing must be condemned. If, on the other 
hand, they should assert that the number actually increased, this 
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would only be consistent with an approval of the methods in use on 
the land. Between this Scylla and this Gharybdis a way of escape 
must be found and it was found. The ingenuity here displayed de- 
serves full notice and acknowledgment. The Joint Beport contains this 
statement: 

We find that since the Alaska purchase a marked diminution in the 
number of seals on and habitually resorting to the Pribilof Islands 
has taken place, that it has been cumulative in efifect and that it is the 
result of excessive killing by man. 

Bearing in mind that the fur-seals forming the object of this contro- 
versy have no other home or land than the Pribilof Islands, and that 
the British Commissioners themselves concede that they, for ihe most 
part, breed on those islands; bearing in mind, too, that these gentlemen 
have not yet discovered any other summer habitat for the seals, it 
would seem that this declaration is equivalent, in its fair sense and 
meaning, to a statement that the fur-seals that frequent the American 
coast and the Bering Sea haf^e suffered a marked decrease. 

Perhaps it was so intended by the British as it was by the United 
States Commissioners^ but if so, the former gentlemen have lost sight 
of their original int'Cntion and have been led to nice distinctions, which 
we shall now examine. 

That the seal, although "essentially pelagic'' (Sec. 26), has not yet 
learned to breed at sea is not denied, although to the vision of the 
Commissioners the prospect of such a transformation or evolution is 
evidently not very remote. We must, in justice to them, quote one 
single passage which admirably illustrates the complacency and self- 
confidence with which they wrest to their own purposes, with unhesi- 
tating violence, the laws of nature and the mysteries of ulterior 
evolution. If this quotation does not give a just idea of the imagina- 
tive powers of these officials nothing but a perusal of the whole of 
their work will do them justice: 

The changes in the habits and mode of life of the seals naturaUy 
divide themselves into two classes, which may be considered separately. 
The first and most direct and palpable of these is that sliown in the 
increased shyness and wariness of the animal, which, though always 
pel€igio in its nature, has been forced by circumstances to shun the land 
more than before, so that, but for the necessity imposed upon it of seek- 
ing the shore at the season of birth of the young, it might probably ere this 
have become entirely pelagic. 

An animal "always pelagic," /orce(^ by circumstances to shun the land 
more than before, and which would become entirely pelagic long before 
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this if it were not obliged to seek the shore for so tiifling an object as 
gi\ing birth to its young certainly deserves to be classed among the 
curiosities of nature. The dififerenee between animals (now) alwat^s 
l>elagic and those (in the future) entirely pelagic may not readily be 
understood without explanation not vouchsafed. How can they be al- 
ways pelagic if they are obliged to seek the land or perish and why is 
it reasonable to talk of the probability of their becoming something 
different from what they are when that conjecture is based upon noth- 
ing but reckless and grotesque assumption f Of course this and other 
specimens of afifront to common sense are merely gratuitous and point- 
less vagaries. But the thesis must be sustained viz: that the seals are 
not even amphibious animals; their resort to land is a merely accidental 
necessity, and therefore the United States can no more claim a right 
to or possession in them than in other ^^essentially pelagic animals," 
such as the whale, the codfish, or the turbot. 

If anything more were needed to emphasize the absurdity of this 
defiance of well-known facts and settled distinctions in the animal world 
we might still further cite the British Commissioners on the subject of 
the seal pelage or shedding of hair. It seems that these pelagic animals 
were not endowed by nature with the proper skin to perform this func- 
tion in their native element. Unless they can find a suitable place 
out of water they retain the old hair and disregard the laws which 
would compel an annual shedding. Lest this seem an exaggeration, read 
their Report citing Mr. Grebnitsky: *< During the * stagey' or shedding 
season their pelage becomes too thin to afford a suitable protection from 
the water. (See section 202, also 281, 631, 632.) 

It is hardly necessary to say that this theory, so gravely and seri- 
ously advance<l, that the seal is naturally and essentially a pelagic 
animal, is utterly unsustained by evidence, is refuted by the language 
of the Commissioners themselves and disputed by elementary writers. 
It is only necessary to ascertain how naturalists define pelagic animals 
and then compare such definition with the known characteristics and 
rudimentary elements of seal life (see especially for this the books of 
Johns Hopkins University). Besides, the unanimous and unquestioned 
testimony of the agents for the Government and the company shows 
that the fur-seals spend at leaat four months of the year on the Pribilof 
Islands. 

Having found, with the American Commissioners, a marked diminu- 
tion in the number of seals on and habitually resorting to the Pribilof 
Islands, the British Commissioners proceed to show that the seals are 
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more numerous than ever. They liave, no doubt, demonstrated this to 
tbeir entire satisfaction on pages 72 and 73 of their Reiwrt. Capt. 
Warren they qaote as saying tliat he noticed no dijninution in the 
number of seals during the twenty years that he had been in the busi- 
ness, and, if any change at all, an increase. (Sec. 403.) To the same 
eflfect, Capt. Leary, who says that in the Bering Sea they were more 
numerous than he had ever seen them (Sec. 403); while Mr. Milne, col- 
lector of customs at Victoria, reports, what others have said to him, that 
owners and masters do not entertain the slightest idea that the seals 
are scarce. (Sec. 403.) What a tribute this must be to the management 
of the Pribilof Islands if, notwithstanding the conceded destruction of 
gravid and nursing females, these statements should be true. Capt. 
W. Cox took 1,000 seals in four days, 100 miles to the tcestward of the 
Pribilof Isl4inds. (Sec. 405.) He found the seals much more plentiful 
in Bering Sea than he had ever seen them before. It would have 
added much to the interest of Capt. Cox's statement if he had told us 
how many of these seals gave evidence of having left their pups at 
home. 

The British Commissioners multiply the evidence to show that the 
general experience as stated to them has been that seals were equally 
or more abundant at sea at the time of their examination than they had 
been in former years. It is difficult to treat this with the respect that 
a report emanating from gentlemen of character and high official posi- 
tion should meet. Either the statement in the Joint Report is true and 
the assumption of an increase is untrue, or vice versa. In view of the 
evidence that these seals have no other home than the Pribilof Islands, 
it is plain, beyond the necessity of demonstration, that all the seals killed 
by Capt. Cox and others in the Bering Sea were inhabitants of those 
islandsj and the testimony only goes to show that the mothers do go 
out to sea 100 miles or more, as is sworn to by the witnesses for the 
United States, and that it is while they are on the feeding grounds, or 
searching abroad for food, that they are captured by the Canadian 
poachers. If this is not so, then let the Commissioners or those advo- 
cating their views tell us where these seals slaughtered by Capt. Cox 
and others found their "summer habitat ''. 

Any pretense that the seals are decreasing at home — i. e.j where they 
live through the summer, and breed, and nurse, and shed their hair — 
and at the same time are increavsing in the sea is simply an absurdity. 
It would have added much to the value of the testimony of all these 
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masters if tbey had not sedoloosly avoided stating the sex of the ani- 
mals that they killed. 

There is one, and one ex])lanation only, of this, and that explanation 
makes the stories above quoted plansible. The pelagic sealers were 
engaged in hunting nursing mothers on the feeding grounds, where 
those animah) are found in large numbers. The decrease proved, and, 
indee<l, admitted to exist (see Joint Report), had not yet been so great 
as to be manifest to those sealers who were so fortunate as to foil in 
with a number of females either intent upon finding the food necessary 
to produce a flow of milk or sleeping on the surface of the water after 
feeding. 

And here we may note another illustration of the thesis and its ad- 
vocacy. Having satisfied themselves that pelagic sealing rather ope- 
rated to increase the supply of seals, they remembered that the killing 
of young males was objectionable and likely to result in extermination, 
and thereupon discovered the fact that ^'a meeting of natives was held" 
at which the aborigines unanimously expressed the opinion that the 
seals had diminished and would continue to diminish fh>m year to year 
(an opinion, too plain, we think, for argument), but they at once assign 
the reason, which is not the killing of many females, but the extraor- 
dinary fact that ^^all the male seals had been slaughtered without allow- 
ing any to come to maturity upon the breeding grounds" (Sec. 438). 

Having thus proved that the seals were in a flourishing condition of 
increase, and that they were decreasing in an alarming degree, the 
conclusion is reached that the decrease is on the land and the increase 
in the water: 

The general efifect of these changes in the habits of the seals is to 
minimize the number to be seen at any one time on the breeding islands, 
while the average number to be found at sea is, at least proportionately, 
though perhaps in face of a general decrease in the number of seals, not 
absolutely increasexi (Sec. 445 of British Commissioners' Report). 

Would it be irrelevant to inquire what was the ^^ summer habitat" of 
the numerous seals slaughtered by Capt Warren, Gapt. Leary, and 
Capt. CoxT Were they not all of the Pribilof family f Did not the 
Commissioners who quoted Capt. Cox to the efifect that he had, no doubt 
in true sportsmanlike fashion, with a shotgun, killed 250 seals a day 
for four days, know that the enormous majority of these were nursing 
mothers, whooe pups were starving at hornet 
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IX. — Destruction by Pelagic Sealing and Its Extent— The 

Eemedy Proposed by the British Commissioners — The 
True AND Only Remedy Consists in Absolute Prohibition 
OF Pelagic Sealing. 

It has been heretofore sought to show that the Commissioners for 
Great Britain in drawing up the report had endeavored to reach a 
conclusion favorable to the slaughter of seals at sea, an "industry," as 
they call it, in which they apparently saw little that was objectionable 
and which they believed it to be the interest and policy of their country 
to protect. In the course of their examination, however, they have 
necessarily been furnished with facts palpably inconsistent with their 
theory and have been reluctantly compelled to produce proofs of the 
barbarous, savage, and destructive processes by which the Canadian 
poachers secured their prey. 

(a) The Commissioners allude in sarcastic vein to the fact that "there 
is a 'remarkable agreement' found among those interested in decrying 
pelagic sealing, to the efifect that the pelagic sealers do and must kill a 
large number of female breeding seals." Why this " agreement," which 
undoubtedly exists, should be mentioned as "remarkable," we fail to 
perceive, the evidence produced by the Commissioners themselves 
plainly showing that no discrimination is or can be made by the pelagic 
hunters and that they slaughter indiscriminately all the animals that 
appear within reach of their shotguns. They themselves admit that 
"a considerable proportion of gravid females" are slain (Sec. 648), and 
their own witnesses describe the process of skinning them on deck, in 
the course of which milk and blood flow freely together, while in some 
cases fully formed young are taken from the slaughtered mothers. 
Under such circumstances there is no ground for any criticism nor any 
reason shown why general acquiescence in such a proi)osition should 
be treated with a sneer upon the truth of the statement. 

(6) It is certain^ they say, that females icith milk are occamonally 
killed at sea by the pelagic sealers (Sec. 314). That they should not 
be able to give the exact proportion of the pregnant and nursing 
females to the rest may be due to the fact that their informants, while 
exulting over the large slaughter that they succeeded in accomplishing 
in Bering Sea, do not appear to have stated how many of such breed- 
ing females they had succeeded in capturing (page 73). 
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(c) It is claimed, however, that pelagic seal-fishing is not the only 
cause for the decrease of the seals on the Pribilof Islands, and this is 
supported by a quotation to be found at page 187 of their Rejwrt, as 
to the probable fate of the fur-seal in America. The paragraphs relating 
to the objectionable features of pelagic seal-fishing seem to be omitted 
and indicated by asterisks, but the paper is quoted to show that driv- 
ing of the seals on the island is one of the evils which may be remedied. 
The conclusion of Mr. I^almer, the authority thus cited, is (1) that no 
seals should he killed by any one at any time in the waters of Bering Sea; 
(2) that all seals driven on the islands should be killed; none, he sa^-s, 
should be driven and again allowed to enter the sea (p. 189). Cer- 
tainly Mr. Palmer's paper is very interesting and if his facts and con- 
clusions are adopted pelagic " seal-fishing ^ must be prohibited. **The 
kUling of seals as conducted on the islands," he says, ^<is as near theo- 
retical perfection as it is possible to get it. They are quickly dis- 
X>atched and without pain. One soon recognizes, as in the killing of 
sheep, that in the quickness and neatness of the method lies its success, 
all things considered" (p. 187). This certainly does not agree with 
the ^' sportsmanlike" view of the British Commissioners, but embodies 
what we might call the humane and common-sense aspect of the sub- 
ject by showing that, so far from the desirability of giving the seal '^ a 
chance for its life," there should be a selection made in each case and 
the animal should be painlessly and immediately slaughtered. The 
object should be, not to provide sport to adventurous men and keen 
hunters, but to secui*e as many animals as possible with humanity and 
a due regard to the preservation of the race. 

(d) It is respectfully submitted that as between the two systems, 
one of which is ^'theoretically perfect" and in the course of which 
the animals are selected and "promptly and neatly killed," on the 
one hand, and indiscriminate sealing at sea on the other, there can 
be no room for hesitation. But the evident and unquestionable sui>e- 
riority of the methods adopted on the islands consists, also, in the 
fact that it is by its nature susceptible of indefinite improvement. 
No argument is needed to show that the ''theoretical" perfection 
may with care become "practical" perfection, and that if dri\ing be 
really open to the objections made by Mr. Palmer it is not impos- 
sible — indeed, it must be comparatively easy — to remedy them in 
the manner suggested by himself or otherwise. In the preserva- 
tion of i>elagic sealing all concur that it is impossible to select 
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tbe seals which it is desirable to kill and that the circumstances 
and nature of the animal are such that in most cases the female preg- 
nant or giving suck must fall a victim to the weapons of the poacher. 
Indeed the British Commissioners themselves state (Sec. 648) that it is 
generally admitted that a considerable portion of gravid females are 
found among the seals taken in the early part of each sealing season. 
Between two such systems, we repeat, there can be no hesitancy as to 
which should be preferred, the one based on humane and intelligent 
principles, and which the interest of the parties concerned would natu- 
rally make as perfect as i)ossible, the other, which by its very nature 
leads to brutality and undue destruction, and which is profitable only 
when it is cruel and indiscriminate. These considerations are reen- 
forced by the very significant fact that the breeding females when found 
at sea are always pregnant or nursing^ and frequently both. This fol- 
lows from the undisputed facts (1) that the period of gestation is 
over eleven months; (2) that they reach the islands when on the x>oint 
of delivery; (3) that they remain there until fertilized, and (4) that 
during the i)eriod of their stay they nurse the young, which depend 
wholly upon their milk for sustenance. 

(e) The British Commissioners' suggestion as a remedy for the slaugh- 
ter of the mothers and nurses, contained in section 155, subdivision c, 
does not seem to be one which can have been very seriously entertained 
by themselves. They suggest a provision that a close season be pro- 
vided extending from the 15th of September to the 1st of May in ea^^h year^ 
during which all killing of seals shall be prohibited, with the additional 
provision that no sealing vessels shall enter Bering Sea before the 1st oj 
July in each year. They state as a fact in section 649 that "Bering Sea 
is now usually entered by the i)elagic sealers between the 20th of June 
and the 1st of July and in Bering Sea the same conditions hoW^ that are 
described in section 648, namely, that a considerable portuyn of gravid 
females are found among the seals taken in the early part of each sealing 
season. They also say that the pregnant females begin to "bunch up" 
and to travel fast toward Bering Sea, at the latest, the 1st of June. 
In other words, the best season for killing nursing and pregnant females 
in the Bering Sea is precisely the season recommended by the commission- 
ers as the proper one for allowing the slaughter. Surely the pelagic 
sealers could ask no better protection for their "industry'' in Bering 
Sea than this, nor could any better method of continuing the abuse 
and hastening the destruction be devised than opening the catch to the 
pelagic sealers at their favorite season. 
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To understand this extraordinary recommendation fnOy, sections 
648 and 649 of the British Commissioners' Report should be read to- 
gether. It may be taken for granted that the pelagic sealers need not 
be toM when the hunting season in Bering Sea is at its best. Ex- 
l)erience has taught them, and they have profited by the instruction, 
that their operations in Bering Sea could be most profitably conducted 
during the months of July and August Hence it has been their usage 
to enter Bering Sea between June 20 and July 1 (Sec. 649). They would 
probably not rebel against a possible and occasional delay in opening 
the season, by ten days. The nursing mothers would be still espe- 
cially open to capture, and would still constitute the staple article of 
their ^' industry." In their search for food and in the instinctive confi- 
dence which the mothers of dependent offspring almost universally 
exhibit the seals would be less ^^wary" than at other seasons, and 
good shots might still carry on their mission of destruction with tiie 
superadded comfort that their business was made reputable by law. As 
if to make even this small restriction upon the liberty of the pelagic 
sealer less obje<*tionable, he is reminded that ^^ after about the 20th of 
May or at the latest the 1st of June, very few females with young are taken.'* 
( Sec. 648.) His loss would thus be trifling so far as Bering Sea as a field 
of profitable operation is concerned. It seems that in fine sealing 
weather the schooners can not keep up with the females. Hence they 
are not all slaughtered. At this time, after May 20, or June 1, the 
pregnant females begin to ^< bunch up" and the catch consists chiefly 
of young males and barren females (Sec. 648). Why, then, even 
this restrieticmt When are the breeding females captured t Is it 
really intended to assert that the only injury done is that ^^at a later 
date in the summer a few females in milkj and therefore presumably 
from the breeding places on the islands, are occasionally killed, but no 
large numbers f So extraordinary a statement made in thefiEM^of 
overwhelming proofs requires no discussion. The British Commis- 
sioners should have vouchsafed information as to the thousands of 
nursing mothers killed during the season from July to September and 
should have told us whence they came and where was their ^< summer 
habitat." It is very likely, as they assert, that very few females with 
young are taken after June 1. The obvious reason is that they have 
become nursing mothers by the 1st of July, those that escaped the 
shot-gun, the rifle, the spear, and the gaff having found temporary 
shelter and protection on the islands. 

(/) Although we have laid much stress upon this in other parts of 
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this argument, the subject is so important that we again recur to it and 
call attention once more to the admissions and inconsistencies in the Brit- 
ish Commissioners' Report. The Commissioners in section 612 exhibit 
much indignation at the free use that has been made of the appellatior 
^^ poachers" as applied to the pelagic sealers in general and to Cana 
dian sealers in particular. This, they say, has been done with the obvi 
ous purpose of prejudicing public opinion. They then proceed to claim 
that " adventurers " from the United States are mainly responsible foi 
the reduction of seals brought about in the southern seas. The killing 
of seals, they say, has always and everywhere been carried out in the 
indiscriminate, ruthless, and wasteful manner described in detail in 
several of the works cited in their Report, and in most cases a greatei 
part of the catch has consisted of females. (Sec. 612.) It is cer- 
tainly no part of the purpose of counsel for the United States to defend 
" adventurers " guilty of these barbarous practice-s, whatever the nation 
to which they belong. It is rather a question of humanity than of 
nationality, and the United States would not hesitate to undertake and 
to assure the repression of practices which can not be described in over- 
harsh terms if their own citizens alone were engaged in the business. 
It is only to prevent '^the indiscriminate, ruthless, and wasteful 
slaughter'' by persons who claim the protection of a foreign flag that 
these methods of arbitration are resorted to. 

But the waste of the seals lost, in addition to the destruction of the 
fetus or of the pup, as the case may be, is shown to some extent by the 
Report of the Commissioners for Great Britain. We refer especially 
to sections 613, 614, 615, 617, 618, 619, 620, 621. 

The discrepancy between the two classes of statements given by 
themselvea is very marked. The agents of the United States, captains 
in the United States ^avy, the superintendents, and others testify that 
40 to 60 per cent of the seals are lost. It would seem, however, from 
the testimony in defense of pelagic slaughter that old hunters are 
much more successful than the young ones. Green hands, says the 
captain of the Eliza Edicards^ might lose as much as 25 per cent of 
the seals shot, but experienced hunters would bag their game to the 
extent of 95 per cent; that is to say, they would lose but 5 per cent of 
the females shot. (Section 625.) The number of green hands on board 
the schooner Otto^ on which Robert H. McManus, a journalist, was 
a passenger, saiHug for his health, must have been very great in pro- 
portion to the whole crew. It seemed to him that they did not get 
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over one seal to every hundred shot at. (Vol. II, p. 335, of the Appen- 
dix to the Case of the United States.) 

We shall now lay before this High Tribunal additional testimony as 
to the nature ami extent and effect of pelagic sealing. The extracts 
and references alwut to be given may seem monotonously cumulative, 
but it is important to show, otherwise than by mere affirmation, how 
far the existence of the herd is menaced and how soon extermination 
may l>e expected unless prompt and efficient measures of redress be 
adopted. 

The evidence of credible witnesses, dealing neither in generalities nor 
in speculation, leaves no doubt as to the appalling extent of the massa- 
cre. It is impossible to assume that the witnesses produced for the 
United States deliberately perjured themselves as to numbers, dates, 
and distances. Even if any reason were given for throwing a suspi- 
cion upon their character, the reticence of many of the witnesses exam- 
ined by the British Commissioners as to the sex of the animals killed is 
significant. It is to the credit of these persons that while they did not 
hesitate to state that they had slain large numbers of seals in Ber- 
ing Sea without discrimination, they refrained from giving any precise 
data as to the sex of the animals that they captured. 

K, however, it is desired to know how far this ruthless and exter- 
minating process is carried, the desire for information may readily be 
gratified. 

The sealing schooner Favorite^ McLean, master, according to Osly,a 
native sealer who went to the Bering Sea on her as a hunter, captured 
4,700 seals, most all of which were cow seals giving milk. They were 
captured at a distance of about 100 miles from the Pribilof Islands. 

In 1888 the same hunter was on board the Challenger^ Captain Wil- 
liams, master. They were less successful and caught only about 2,000 
seals, most of which were cows in milk. 

In 1889, he again went to sea on the schooner James 6. Stcan^ but 
the seals were not so abundant; they were rapidly decreasing. (Ap- 
pendix to the Case of the United States, Vol. II, pp. 390, 391.) 

Niels Bonde (ibid., p. 315), of Victoria, British Columbia, was a sea- 
man on board the schooner Kate. He went to the Bering Sea, arriving 
there in July, and left in the latter part of August. They had caught 
about 1,700 seals in that time between the Pribilof Islands and Un- 
alaska. These were caught from 10 to 100 or more miles oflf St. G^rge 
Island. The seals caught in Bering Sea were females that had given 
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birth to their young. He often noticed milk flowing out of their 
breasts. He hiul seen live pups cut out of their mothers and live 
around on the decks for a week. 

Peter Brown' (ibid,^ p. 377), a native, part owner of a schooner for about 
seven years and owner of the James O. Sfcan for about three years; 
hunted in Bering Sea in 1888; the catch was nearly all cows that had 
given birth to their young and had milk in their teats. His people 
hunted with the spear r»nd therefore did not lose many that they hit. 

Thomas Brown, No. 2 {ibid ., p. 406), made a sealing voyage to the 
North Pacific and Bering sea on the Alexander. They caught 250 
seals before entering the sea, the largest percentage of which were 
females, most of them having young pups in them. He saw some of 
the young pups taken out of them. They entered the sea about the 
1st of May and caught between 600 and 700 seals, from 30 to 150 miles 
ofif the seal islands. Four out of five were females in milk. He saw the 
milk running on the deck when he skinned them. They used mostly 
shotguns, and got on the average 3 or 5 out of every 12 killed and 
wounded. Evidently these were what has been termed " green hands." 

Charles Challall, who has been heretofore quoted, a sailor in 188^ on 
the Yanderbilt^ in 1889 on the White^ and in 1890 on the Hamilton^ gives 
his experience, which may be found at pages 410 and 411. They cap- 
tured a great many seals on the fishing banks just north of and close 
by the Aleutian Archipelago. Most of the seals they killed going up 
the coast were females heavy with pup. He thinks nine out of every 
ten were females. At least 7 out of 8 seals caught in the Bering Sea 
were mothers with milk. 

Circus Jim {ibid,^ p. 380), a native Makah Indian, captured a great many 
cow seals that were giving milk. Most of the seals he caught in the sea 
were giving milk. His theory as to the decrease of the animal, which he 
states as an undoubted fact, is that the white hunters had been hunt- 
ing them so much with guns. "If so much shooting at seals is not 
stopped they will soon be all gone." 

James Claplanhoo (ibid,^ p. 381), a native Makah Indian, evidently 
found the business profitable, for he was the owner of the schooner Z/0<tte, 
of 28 tons burden. Formerly he used nothing but spears in hunting 
seals, but he had since that resorted occasionally to the use of a gun. 
He says that about one-half of all the seals that he had captured in 
the Sea or on the coast were full grown cows with pups in them. In 
1887, about the fiist of June, he went into Bering Sea in his own 
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schooDer, the Lotlie^ and bunted about sixty miles ofif the Islands, and 
secured about 700 seals himself, all of which were cows in milk. These 
cows had milk in their breasts but had no pups in them. He returned to 
Bering Sea in his own boat, the Lottie^ in 1889, and* also in 1891, 
and sealed all the way fi*om 100 to 180 miles from the St. George and 
St. Paul Islands. The catch of those two years was about the same 
as those caught in 1887, that is, mostly females that had given birth 
to their young and were in milk. 

LouisCuller (i^iff.,p.321). Acconlingto him the white hunters in 1888 
must have been nearly all ** green hands," for they did not secure more 
than two or three out of every 100 shot. He was aboard the Otto in 
1891, on board of which were two newspaper correspondents, King- 
Hall, representing the New York Herald, and Mr. McManus, of Victoria. 
They entered the sea through the Unamak Pass and captured therein 
about 40 seals, most all of which had milk in their breasts. After taking 
these seals they returned to Victoria, British Columbia, about the 25th 
of September. 

John Dalton was a sailor and made a sailing voyage to the North 
Pacific and Bering Sea in 1885 on the schooner J. idraii£?er, of which 
Captain McLean was master. They left Victoria in January and went 
south to Cai>e Flattery and Cai^e Blanco, sealing around there about 
two months, when they went north, sealing all the way up to the Bering 
Sea, They had between 100 and 300 seals before entering the sea. 
Most all of them were females with pups in them. They entered the sea 
about June and caught about 900 seals in tbere, two-thirds of which 
were mother seals, with their breasts ftdl of milk. He saw the milk 
flowing on the decks when they skinned them. 

Alfred Dardean {ihid.^ p. 322), a resident of Victoria, British Columbia, 
and during the two years ]>receding the making of his deposition, 
which was in April, 1892, he had been a seaman on the schooner ^foUie 
Adams, They left Victoria, British Columbia, on the 27th of May, 1890, 
and commenced sealing up the coast, toward Bering Sea. They entered 
Bering Sea through the Unamak Pass about July 7, and sealed 
around the eastern part of Bering Sea until late in the fall. They 
caught over 900 seals before entering the sea, and the whole catch dur- 
ing that year was 2,159 skins. Of the seals that were caught off the 
coast fully ninety out of every one hundred had young pups in them. 
The boats would bring the seals killed on board the vessel, and they 
would take the young pups out and skin them. If the pup was a good 
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one tbey would skiu and keep it for themselves. He bad eight such 
skins himself. Four out of five, if caught in May or June, would be 
alive when tbey cut them out of the mothers. They kept one of them 
nearly three weeks alive on deck by feeding it on condensed milk. One 
of the men finally killed it because itciied so pitifully. They got only 
three seals with pups in them in the Bering Sea. Most all of them 
were females that bad given birth to their young on the island, and the 
milk would run out of the teats on the deck when they were skinned. 
Tbey caught female seals in milk more than 100 miles off the Pribilof 
Islands. 

The same witness states that tbey lost a good many seals, but he does 
not know the proportion that was lost to the number killed. Some of 
the hunters would lose four out of every six killed. They tried to shoot 
them while asleep, but shot all that came in their way. If they killed * 
them too dead a great many would sink before they could get them, 
and these were lost. Sometimes they could get some of them that had 
sunk by the gaff hook, but they could not get many that way. A good 
many were wounded and escaped only to die afterward. 

Frank Davis {ibid.j p. 383), a native Indian of the Makah tribe, was 
sealing in the Bering Sea in 1889. lie says, agreeing in this with all the 
other witnesses, that nearly all of the full-grown cows along the coast 
have pups in them, but the seals that he caught in Bering Sea were 
most all cows in milk. 

Jeff Davis {ibid., p. 384), and also a native Makab Indian, says that 
most of the seals that were captured there that season — that is, in 
1889 — were cows giving milk. 

Capt. Douglass {ibid., p. 420): His testimony is that a very large pro- 
portion of the seals killed along the coast and at sea, from Oregon to 
the Aleutian Islands, are female seals with pups; in his judgment not 
less than 95 per cent, as has been quoted lieretofore. He also says that 
the prox)ortion of female seals killed in Bering Sea is equally large. 

Peter Duffy (ibid., p. 41). By occupation a seaman on board the Sea 
Ottfir, Captain Williams, master. They left San Francisco and fished 
up the coast until they entered Bering Sea in July, and sealed 
about the sea until they were driven oft by the revenue cutter Corwin. 
From there they went to the Copper Islands. The whole catch 
amounted to nine hundred skins, and most of them were killed with 
rifles. They only got one out of about eight that they shot at, and 
they were most all females giving milk or in pup. When they cut the 



4 



304 ARGUMENT OP THE UNITED STATES. 

hide off you could see the milk running from the breasts of the seals. 
The second year they were more fortunate and got over 1,300 skins; 
some of them were cows with pups in them, and almost all of the rest 
were cows giving milk, and some of the latter were killed as far from 
the rookeries as Unimak Pass. 

William Fraser (page 426), of San Francisco, had made three trips to 
the North Pacific and Bering Sea within the last six years. His busi- 
ness was that of a laborer; he acted as a boat- puller. They used shot- 
guns and kiUed about 300 seals in the !North Pacific. Most of the 
females kiUed had unborn pups or were cows giving milk. The next 
trip that he made was on the Vanderhilt. They did not enter the 
Bering Sea on that trip either. They got about 350 seals, almost all 
females. Finally he made a trip on the C. O, White^ but does not know 
if he was on the American side or not. They killed about 600 seals on 
that trip, nearly all females. He noticed when they skinned them tliat 
they were females in milk, as the milk would run from their breasts on 
to the deck. 

John Fyfe (iW<J., p. 429), of San Francisco, a sealer and boat-puller on 
the schooner Alexander^ Mcl^ean, master. They entered Bering Sea 
about April and got 795 in there, the largest part of which were mother 
seals in milk. When they were skinning them the milk wonld run on 
the deck. Some were killed 50 to 100 miles off the seal islands. When 
they shot the seals dead they would sink and they could not get them. 

Thomas Gibson {ibid,^ p. 431) had been engaged in sealing for ten 
years. He gives his experience in detail and the number of seals that he 
killed in each season. He says: 

I did not pay much atte'^tion to the sex of seals we killed in the 
North Pacific, but know that a great many of them were cows that had 
pup^ in them, and we killed most of them while they were asleep on the 
water, I know that fully 73 per cent of those we caught in the Bering 
Sea were cows in milk. 'We used rifies and shot guns and shot them 
when feeding or asleep on the water. An experienced hunter, like 
myself, will get two out of three that he kills, but an ordinary hunter 
would not get more than one out of every three or four that he kills, 

Arthur Griffin (iftic/., p. 325), a seafaring man who resides at Victoria, 
British Columbia, sailed from that place on February 11, 1889, as a 
boat-puller on the sealing schooner ArieL Buckman, master. She 
carried six hunting boats and one stern l)oat and had a white crew 
who used shotguns or rifies in hunting seals. They began sealing off 
the northern coast of California and followed the sealing herd north- 
ward, capturing about 700 seals in the North Pacific Ocean, two-tbirds 
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of which were females with pup; the balance were yonng seals, both 
male and female. They entered Bering Sea on tlie 13th of July, 
through the IJnimak Pass and captured lM»tween IKM) and 1,000 seals 
therein, most of which were females in milk. They returned to Victoria 
on the 31st of August, 1889. 

It will be observed here that Arthur Griffln's experience and success 
would not lead him probably to object to the modm operandi suggested 
by the British Commissioners. Ilis oi>erations by which 900 or a 1,000 
seals, mostly females in milk, were secure<l in the brief 8i)ace of six 
weeks, could be carried on not only with equal propriety, but with the 
additional advantage of being lawful. 

His experience in 1889 was not exceptional. He went out again in 
1890 in the E, B. Marvin^ McKiel, master. They again captured be- 
tween 900 and 1,000 seals on the coast, most of which were females 
with i)up8. They entered the sea on July 12 through Unimak Pass 
and captured about 800 seals in those waters, about 90 per cent of 
which were I'emales in milk. His experience was that a good hunter 
will often lose one-third of the seals he kills. A poor hunter will lose 
two-thirds of those he shoots. On an average hunters will lose two 
steals out of three of those they shoot. 

M. A. Healey {ihid,^ p. 27). Cai)t. Ilealey, an officer in the United 
States Uevenue Marine service, on duty for nearly the whole of twenty- 
five years in the waters of the North Pacific, Bering, and Arctic seas. 
He speaks from experience and says: 

My own observation and the information obtained from seal-hunters 
convince me that fully 90 per cent of the seals found swimming in tne 
Bering Sea during the breeding season are females in search of food, 
ami the slaughter results in tlie destruction of her young by starva- 
tion. I firmly believe that the fur seal industry at the Pribilof Islands 
can be saved from destruction only by a total prohibition against kill- 
ing seals, not only in the waters of Bering Sea, but also during their 
annual immigration northward in tlie Pacific* Ocean. 

This conclusion is base4 upon the well known fact that the mother 
seals are slaughtered by the thousands in the North Pa<nfic while on 
their way to the islands to give birth to their young, and extinction nuist 
necessarily come to any s])ecies of aninml where the female is continu- 
ally hunted and killed during the period reciuired for gestation and 
rearing of her young; as now practiced there is no respite to the 
female seal from the relentless pursuit of the seal-hunters, for the 
schooners close their seascm with the departure of the seals from the 
northern sea and then return home, refit immediately, and start out 
upon a new voyage in February or starch, commencing upon the coast 
of California, Oregon, and Washington, following the seals northward 
as the season advances into the Bering Sea. 

14749 ^20 
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•r •>/ n. 44^)f » resident of Victoria, British Colombia, 
jBwes KoBU (f^^f P- ^^' . _. . „ ^ iu 7 

•'■'" , ,^^^ iiatiter, gives his exi)eneDce. He went seal-hont- 

. ^a<2o /«n the schooner (hear ana Eattte. He left Victoria m the 

IDg lO loav Oil w**' 

I tter imrt of Febmary and went off south to the Columbia River, 

and oonimenced sealing off there and followed the herd along the coast 

np to Bering Sea, arriving there some time in June. They captured 

somewhere about 500 seals before entering the sea. There were a good 

many females among them. The old females had young pups in them. 

He saw them taken out and a good many of them skinned. They 

entered the sea and caught about 1,000 in there. Sometimes they were 

over 150 miles off the seal islands; sometimes they were nearer. He 

paid no attention to the proportion of females, but he knows that they 

skinned a great many that were giving milk, because the milk would 

run from their breasts onto the deck while they were being skinned. 

They killed mother seals in milk over 100 miles from the seal islands. 

They generally got them when they were asleep on the water. He 

went out again in the Walter Etch in 1890, with very much the same 

exx>erience. He thinks that he got half of what he killed and wounded, 

but he did not believe that the green hunters get more than one out of 

every four or five that they kill. 

For detailed and circumstantial evidence that the proportion of 

females taken to males was enormous, and that nearly all of these when 

taken in Bering Sea were nursing cows, see: William Hermann, page 
445; Norman Hodgson, page 366; O. Holm, page 366; Alfred Irving, 

page 356; Victor Jacobson, page 328. 

James Jamieson^ {ibid.y p. 321^) : This witness, Jamieson, had been sail- 
ing-master of several schooners and had si)eut six years of his life seal- 
ing. He testified that he always used a shotgun for taking seals; that 
over half were lost of those killed and wounded. A large majority of the 
seals taken on the coast were cows with pups. Once in a while an old 
bull is taken in the North Pacific Ocean. No discrimination was used 
in killing seals, but ever^'thing was shot that came near the boat in the 
shape of a seal. The minority of seals killed in Bering Sea are females. 
He had killed female seals himself 75 miles from the islands, and th^ 
were full of milk. 

To the same effect as to the large proportion of females nursing their 
young, see James Kennedy, {ibid.j p. 449). 

James Kieman,who had been engaged in sealing since 1843: 

My experience, [he says,] has been that the sex of the seals usually 
killed by hunters employed on vessels under my command, both in the 
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Kortli Pacific Ocean and Bering Sea, were cows. I should say not 
less tban 80 per (;ent of tliose caught each year were of that sex. I 
have observed that those killed in the North Pacific were mostly 
females carrying their young, and were generally caught while asleep 
on the water^ while those taken in the Bering Sea were nearly aU 
mother seals in milk, that had left their young and were in search of 
food. My experience convinces me that a large percentage of the 
seals now killed by shooting with rifies and shotguns are lost. My 
estimate would be that two out of every tliree kill^ are lost. 

See the testimony of Francis R. King-Hall, the journalist. 

Edward Nighl Law son, a resident of St. Pauls, Kadiak Island, 
Alaska (ibid.y p. 221), killed females in milk inlTnimak Pass, and Qven 
out in the Pacific Ocean 200 miles from land. They can not distinguish 
between the sex of fur-seals in the water; on the contrary, everything 
in sight is taken, if possible, except large bulls, whose skins are use- 
less. He recommends, in order to prevent the extermination of the 
fur-seal species, that a close season in the North Pacific Ocean and in 
Bering Sea should be established and enforced from April 1 to No- 
vember 1 in each year. 

Abial P. Loud {ibid., p. 37), a resident of Hampden, Me., special as- 
sistant treasury agent for the seal islands in 1885, 1886, 1888, and 1889. 

William Mclsaacs {ibid.j p. 450). 

Capt. James E. Lennan (ibid., p. 369), master mariner of eight years' 
experience. 

William McLaughlin {ibid., p. 451), boat-puller on board the Triumph. 

Bobert H.McManus {ibid., p. 335), a journalist, whose qualifications 
have been spoken of heretofore, gives, on pp. 337 and 338, extracts from 
his diary. This deposition should be read in whole. 

Patrick Maroney {ibid., p. 464), of San Francisco, a seaman. 

Henry Mason {ibid., p. 465), of Victoria, British Columbia. 

Moses {ibid., p. 309), a native Nitnat Indian, gives his experience in 
1887 on the schooner Ada. They sealed around Unalaska, but did not go 
to the Pribilof Islands. They caught 1,900 seals. Most all of them were 
cows in milk, but when they first entered the sea they killed a few cows 
that had pups in them. The next year they secured only 800, and the 
year following eight or nine hundred. The seals caught were mostly 
cows with milk. 

John O'Brien {ibid,, p. 470), of San Francisco, a longshoreman, made 
a sealing voyage to the North Pacific and Bering Sea on the Schooner 
Alexander, which sailed from Victoria in January, 1885. He was a boat 
puller. They headed north into the Bering Sea which they entered at 



308 ARGUMENT OF THE UNITED STATES. 

the latter end of May. Up to that time they had caught 250 or 300 
seals of which 80 per cent were females. After they entered the Ber- 
ing Sea they caught about 700 seals, most all of them being females in 
milk. He also shows that there is a very considerable waste of life 
from killing or wounding and losing animals. 

John Olson, ( ibid., p. 471) of Seattle^ Wash., a ship-carpenter, entered 
the Bering Sea about the 6th of June, 1891, on board the Labrador^ 
Capt. Whiteleigh, commander. They were ordered out of the sea on the 
9th of June. In going up the coast to Unimak Pass they caught about 
400 seals, mostly females with young, and put their skins on board the 
Danube, an English steamboat at Allatack Bay, and after they got into 
the Bering Sea caught about 220. After entering the sea they got one 
female with a very large pup, which he took out alive and which he 
kept for three or four days when it died as it would not eat anything. 
All the others had given birth to their young and their breasts were 
full of milk. He also states how large a loss is made by failure to 
recover the animals that are killed. 

Osly (iWcf., p. 391), a native Makah Indian, went to the Bering Sea in 
1886 on board the Fa vorite, McLean, master. They captured about 4,700 
seals, almost all of which were cows giving milk. Four years before 
that he had gone to Bering Sea as a hunter in the sealing schooner 
Challenger, Williams, master. There were 3 white men in each boat 
and 2 Indians in a canoe. We caught about 3,000 seals, most of which 
were cows in milk. 

William Short (ibid., p. 348), of Victoria, British Columbia, is by oc- 
cupation a painter. On January 14, 1890, he sailed as a boat-puller 
fix)m Victoria on the British sealing schooner Maggie Mac^ Dodd, mas- 
ter. She carried six sealing boats that were manned by three white 
men each, who used breech -loading shotguns and rifles. On the 12th 
of July they entered the sea through the Unimak Pass. Before this 
they had captured 1,120 seals on the coast. They lowered their boats 
on the 13th and captured about 2,093 seals in those waters and then 
returned to Victoria on the 19th of September. In July, 1891, he sailed 
out of the x>ort of Victoria as a hunter on the British sealing schooner 
Otto, O'Reily, master. Failing to procure the Indian crew of sealers 
that they had expected, they returned to Victoria, after proceeding up 
the coast, on the 1st of August. While cruising along the coast their 
principal catch was females with pups. Fully 90 per cent of all seals 
secured by them while in the Bering Sea were cx)ws with milk; that 
is to say, out of 2,093 all but about 300 were nursing mothers* 
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Profitable as the business appears to have beeu to Mr. Short, he is 
candid enough to say that in his opinion — 

It is a slianie to kill the female seal before she has given birth to her 
young. Pelagic sealing in the North PacJfie Ocean before the middle 
of June is very destnu^tive and wasteful an<l should be stopped. ♦ ♦ ♦ 
Sealing in th« sea should be prohibited until such a time as the pup 
may have grown to the age at w^hich it may be able to live without 
nurse from its mother. 

James Sloan {ibid.j p. 477), of San Francisco, by occupation a sea- 
man, made three voyages to Bering Sea, in 1871, in 1884, and in 1889. 
A great many of the females that they killetl had their breasts full of 
milk, which would run out on the de<*k when they skinned them. In 
1889 they went to the Okhotsk Sea and sealed there about two 
months. They got about 500 seals, of which more than one half weie 
females, and the most of them had pups in them. They entered Bering 
Sea about the 17th of May and caught about 900 seals. Most of them 
were mother seals. 

Mr. Sh)an predicts an early extermination of the seals unless the 
destructive processes are stoi)ped. As he says, the hunters kill them 
indiscriminately an<l all the hunters care about is to get a skin. 

See, also, the testimony of Fred Smith (ibid., p. 349), of Victoria, a 
seal hunter. 

Of Joshua Stickland (ibid.j p. 349), also of Victoria, a seal hunter 
who declares that out of 111 seals killed by him in the last year he 
killed but three bulls. 

John A. Swain {ibid., p. 350), of Victoria, a seaman, gives his experi- 
ence in 1891. He wa« on board the steiimer Thistla^ Nicherson master. 
They caught about 100 seals. They were all females that had given 
bh-th to their young. In 1892 they caught 270, most of them pregnant 
feimiles which were caught along the coast. 

Theodore T. Williams {ibid,^ p. 491), an intelligent gentleman, by pro- 
fession a journalist, employed as city editor on the San Francisco Ex- 
aminer, makes a very interesting deposition. In pursuit of his pro- 
fession he had not only had occasion to make extended inquiries into 
the fur-sealing industry of the Aleutian Islands and theKorth Pacific, 
but had gone to the North and had made a complete and exhaustive 
examination of the open-sea sealing, its extent, probable injury, etc. 
The perusal of the whole of this very interesting document is recom- 
mended. As the result of his investigation in the Bering Sea and 
North Pacific he asserts the following facts: 
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First. That 95 per cent of all the seals killed in the Bering Sea are 
females. 

Second. That for every three sleeping seals klUed or wounded in the 
water only one is recovered. 

Third. For every six traveling seals killed or wounded in the water 
only one is recovered. 

Fourth. That do per cent at least of all the female seals killed are 
either in pup or have left their newly-born pup on the islands, while 
they have gone out into the sea in search of food. 

The result is the same in either case. If the mother is killed the pup 
on shore will linger for a few days^ some say as long as two or three 
weeks, but will inevitably die before winter. All of the schooners prefer 
to hunt around the banks where the female seals are feeding, to attempt 
to intercept the male seal on their way to and from the hauling grounds. 

This overwhelming and practically uncontradicted evidence certainly 
justifies the statement of the British Commissioners as to the ^^remark- 
able agreement^ uiK>n the subject. How the facts could be disputed 
without im|>eaching witnesses taken firom every class of society where 
knowle<lge could be found, it is imx)ossible for us to conjecture. Offi- 
cers from the Navy of the United States; British sea captains as well 
as American seamen, journalists, natives, all concur as to the fearful 
destruction which is going on. It is notx>ossible to read the testimony, 
even making far more allowance for exaggeration than the nature of the 
case will justify, without reaching the conclusion that x>elagic sealing 
must be stopped or all hope of preserving the henl abandoned. Pallia- 
tion, compromise, and mitigating processes are out of the question. 
The outrage must be cut at the root and its continuance made impos- 
sible. Females that are pregnant eleven months of the year, and nurs- 
ing mothers three or four months, must be left undisturbed, and i^ as 
all agree, it is impossible to discriminate in pelagic sealing between 
the mothers and the males, then the other alternative is inexorably 
before us, and that is absolute interdiction. 

(g) The principal fact that a decrease, alarming and continuous, has 
been noted, is by the proofs and admissions made evident. It required 
no proofs, as it is coiicede<l by the Commissioners on both sides to exist, 
and it is for the purpose of remedying the evil that this ArbitratHm 
has betm entered into. It is claimed on the part of the United States 
that the diminution which threatens extermination is irAo/ijf due lo 
pelagic sealimg. a practice which does not permit the hunter to spare the 
gravid or nursing females; while at the same time, and cooperating 
with this principal source of undue destruction, the methods used by 
the hunters freqnentiy result in the death and simultaneous loss of the 
animal. It need hardly be said, that prima Jade, to such a system 
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must be attributable the undue destruction which it is desired to 
prevent. Those who undertake the defense of such methods and of 
such a system can not complain if the burden of proof is placed upon 
them of justifying a course which has received the condemnation 
of mankind. It is difficult to perceive any good reason why the 
ordinary and usual rules that have always been followed as essen- 
tial to the preservation of a species should be dispensed with in the case 
of the fur-seals. It matters little whether it is an absurdity or scien- 
tiftcally correct to designate them as essentially or naturally or wholly 
pelagic. Important controversies between enlightened nations will not 
turn upon nice questions of scientific nomenclature. The animal whose 
existence is at stake is useful to man, and it is therefore the interest and 
policy, as it will be to the honor of both nations, to preserve it. The 
time has long since gone by when the selfishness of nations may have 
been the controlling factor in such debates. But were it otherwise, 
Great Britain will suflfer as seriously as the United States from the ex- 
termination of a herd of seals which the United States alone can pre- 
serve, which the United States alone can foster, guard, and protect, be- 
cause it happens that the vital functions of procreation and delivery 
are performed on its soil. The United States may and will discharge 
this duty, to its own people and to the world, provided its efforts are 
not baffled and its beneficent action neutralized by the indiscriminate 
slaughter of which it complains. 

That the Government of the United States has power, both in law 
and in fact, within the limits of its own jurisdiction no one disputes, but 
the suggestion is made that the methods adopted on the islands which 
constitute the only land resort of the seals are imperfect in practice 
while i)erfect in theory. Certain objections are made to show that 
while care is taken to preserve the female from destruction, so many 
young males have been slaughtered that the necessary vitality is 
lacking in the service of the females. Thus it is claimed that the two 
sources combine to endanger the permanency of the seal family, 
admitted and undue destruction at sea and unwise or excessive killing 
on the islands. Conceding for the sake of argument, and only for the 
argument, that this is true, it must be apparent that the necessity of 
preventing pelagic sealing is only the more pressing, in the interest of 
the industry which it is desired to conserve. The methods of the 
United States may be faulty, but it should not be forgotten that the 
Government is especially interested in maintaining an industry 
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wbicli belongs to itself. Tbe faults impnted are, after aU is said, 
faults of detail and execution, whicb do not in any manner affect tbe 
principle adopted. Tbey are susceptible of remedy, and it is idle and 
absunl to 8Upi)ose tbat a valuable commerce, susceptible of expansion 
by judicious metbods, will be wantonly suffered to go to ruin. Self- 
interest, if no bigber motive, maybe trusted to improve tbe means now 
in use, in so far as tbey may re<|uire improvement; exi>erience will 
constantly tbrow its ligbt upon tbe best means of performing tbe duty, 
wliile tbe apprehension of loss will stimulate tbe efforts of those most 
nearly concerned in tbe financial success of the business now carried 
on at tbe Islands. 

Hut it is not, in fact, admitted tbat any such objections exist. The 
number of males killeil did turn out to be excessive and was therefore 
reduced. This, however, only became manifest after tbe ruthless de- 
struction at sea had begun to be felt on tbe Inlands. Tbat destruction 
is only limited by tbe capacity of tbe destroyers. Tbey profess no 
scruples and they show no mercy. Their '^legi timate business" requires 
courage and skill, it is said, but it is incompatible with the ordiuar>' 
feelings of humanity. Present gain is tbe only object in view. The 
poachers' horizon is limited by the season's catch. Is it not an insult 
to common sense to deny that the pursuit of i)regnant females and the 
slaughter of nursing mothers on their feeding grounds are wholly, abso> 
lutely, brutally inconsistent with any system tbat requires moderatioD, 
self-denial and humanity T Leaving out all other questions as irrelevant, 
is it not enough for the United States to say, ''We can preserve 
for the benefit of the world the animal whicb your poachers are destroy- 
ing; you can only do it by a pn>hibitioa of methods which you would 
not for an instant tolerate in analogous cases within your jurisdiction. 
Of what avail are small criticisms upon our system of protection when 
we are so largely concerned in carrying them to the point of the high- 
est perfei'tiont'' 

When suggestions are asked as to antf other tcatf of repressing or 
circumscribing this destructive slaughter, the British Commissioners 
pn>pose as a remeiiy that Bering Sea be closed when sealing is un- 
pn>fit^ible, and oi)ened diuing the season when the horrors and the 
profits of the business both reach their climax. The language of Uke 
Counter Case of the United States, commenting upon this extraordi- 
nary suggestion, is couched in singularly moderate terms: 
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The recommendation by the Commissioners of a series of regulations 
such as those above considered, is clearly indicative of the bias and 
paitisan spirit which ai)pear in nearly every section of their Keport 
(p. 128). 

This subject is treated at length in the Counter Case (p. 126) and 
also in another part of this argument (ante. pp. 190-214); it need not 
be dwelt upon here. 

In conclusion it is submitted, sls the fa(*.ts show that pelagic sesiling 
by its very nature leads to and necessarily depends for success uixm 
indiscriminate slaughter, that the females killed are witli rare ex- 
ceptions, either gravid or nursing mothers and form a large proiK)r- 
tion of the pelagic catch; that the slaughter of a breeding female of 
necessity involves the destruction of the nursing pup at home as well 
as of the unborn fetus, thus destroying three animals at one blow; 
that the only practical and intelligent method of preserving the race 
is to stop pelagic sealing, leaving the United States to continue and 
to improve, if possible, those measures best calculated to secure an 
end which it is to the interest of both parties to reach. In other 
words, the experience of men has taught that the preservation of the 
breeding female was and is the only means of preserving and per- 
petuating the race. Until it has been shown that the animal does 
not share the conditions of other animals born and suckled on land, 
the usual means of preserving them must be adopted. 

Unless these propositions are conceded, the hope of preserving the 
fur-seals of the Fribilof Islands must be abandoned. Present gfeed is 
not controlled by possibilities of remote loss. The South Sea seals and 
their fate have taught the world a lesson which the United States are 
seeking to improve in the common interest of mankind. They will 
succeed if this High Tribunal by its decision shall prevent practices 
repugnant to the growing humanity of the age. 



The foregoing statement of facts has been prepared in part with the 
aid of a collat-ed edition of the testimony presented with the Case of 
the United States, and which is herewith submitted to the Tribunal of 
Ai'bitratiou as an Appendix to the printed argument of counsel. 

F. B. COUDEBT. 



ABGUM£HT Of THE UKITED STATES. 



SEVENTH. 



POINTS IN REPLY TO THB BRITISH COUNTER CASK. 

Bince the preparation of the Apgoment on the part of the Unib 
States, on the facts as so for appearing, the British Counter Case h: 
been delivered. It containg a large quantity of matter coDceroiDg tl 
nature and habits of tlie ibr-seals, the methods and characteristics 
pelagic sealing, and the methods of dealing with the seals at tbe bree 
ing places, which matter, so far as it is relevaot at all, is relevant 
the question of the alleged property interest and rights of defense 
the United States, and to the regulations which may be necessary 
order to prevent the extermination of the animal. 

This matt«r is accompanied with a protest (page 3), that, so for : 
matter relevant only to the qnestioo of reguhitions is concerned, i 
introdnction before the Arbitrators is at present improper, anil that 
has been incorporated into the Counter-Ca^e without prejadice totl 
contention on the part of Great Britain; that the Arbitrators can n 
consider tbe qaestion of regulations until they have adjadicated apt 
the five questions enumerated in Article vi of the treaty. 

The counsel for tbe United States conceive tliat there is no groni 
upon which such an interpretation of tbe treaty can be sapporte 
That interpretation assumes that there are to be two separate ai 
distinct hearings and two separate and distinct submissions of prooi 
There is absolutely nothing in the treaty to warrant such a view, at 
the distinct provision respecting tbe Cases nnd Counter Cases, th< 
contents, tbe times when they are to be submitted, the preparation of tl 
arguments, the times when ttiey are to be submitted, when the bearii 
is to begin, and when the matter is finally to be decided, all point 
the conclusion that there is to be but one lioiring, one submission 
evidence, one argument, and one determination. 

It is indeed contemplated by the treaty that in a certain contingent 
it may not be necessary for the Tribunal to consider the question 
concurrent regulations. This, however, siioply involves a conditji 
exceedingly common in judicial controversies, that several questioi 
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niiiy be made the Kubje<*t of trial at the Hanie time, and yet the Datnre 
of the dtM'isioii be siu-h as to diKpense with the necessity of determin- 
ing all of them. 

Assnmin;; tliat tlie intor])retation of tlie treaty insist^^l npon by tlie 
«•• nns(»l of the Unite<l States is the <M)rreit one, the proeednre adopted 
t lie part of the British (iovernnient is wholly irre*j^ular and unau- 
thorized, and the matter thns irregularly sought to be intrmlueed before 
the Tribunal should be exelu(h»d from its view. Otherwise the (lov- 
ernment of the Unite<l States would beplaeed under a disadvantage to 
which it should certainly not be subjected. 

In the first place, all the testimony and i)roofs, which bear alone upon 
the question of regulations, would <*ome before the Tribu;ial without any 
opiK)rtunity on the part of the United States for making an answer to 
it. No such possibility is <*ontemplat<Ml by the treaty, nor should it be 
aUowed. No pi-oceeding is entitled to the nameof a judicial one which 
allows one party to introduce proofs without giving to the other anop- 
[HU'tunity to meet and contradict them. 

There is another disadvantage scarcely less onerous: The govern- 
ment of iireat Britain in thus waiting until the proofs of the United 
States had been oflered secured to itself the very great and unjust ad- 
vantage of obtaining a knowledge of its adversary's Case before com- 
mitting itself to its own view. It was thus enabled to withhold evi- 
dence which it would otherwise have introduced, and to give evidence 
which it would otherwise have withheld . Such advantages at once de. 
stroy that eciuality between contesting parties wliich is a prime requi- 
site of every judicial ])roceeding. 

But matter bearing upon the question of property was, even in the 
view of the Government of Great Britain, relevant in the original Case, 
and any evidence or proofs which the Government of Great Britain de- 
sired to submit upon that i>oint ought to have been embraced in their 
original Case. Manifestly, everything relating to the nature and habits 
of the Sisals is of this character. It is upon these that the question of 
property depeiuls. All matter of this description, except such as plainly 
tends to impeach and was designed to impeach the evidence offered by 
the United States, should have been exhibited in the original Case, and 
should not be allowed to be introduced under cover of the Counter Case- 
Surely it can not be the privilige of Her Majesty's Government to so 
introduce its i)roofs as to deprive the United States of all opportonit; 
either to answer or impeach them. 
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And the same eirouinstauo^ which deprives the United States of its 
just right of answering by eounteraeting i>roof8 the new matter con- 
tained in this Counter Case also deprives them of the ability to fully 
treat of such matter in argument. Entirely occupied as they are, and 
must necessarily be, in the final work of translating and carrying 
through the press the argument already prepared by them upon the 
original Cases, they have no time at their disx)osal in the short i)eriod 
between the delivery of the Counter Case and the time apiH>inted for 
the submission of the arguments within which to carefully review and 
comment upon this new matter. 

Even the evidence in respect of the <*laim for damages made by Great 
Britain is chiefly comprehended in the Counter Case, so that the United 
States Government has no opportunity to introduce counter proof, nor 
even to analyze in written argument the evidence so submitted. 

The United States Government therefore protests against the con- 
sideration by the Arbitrators of any evidence or i>roofs which in their 
judgment should, under the true interpretation of the treaty, have 
been embraced in the original Case of Her Majesty's Government. 

The only qualification of the unusual advantage which Her Majesty's 
Government would gain from the i)ermis8ion to lay before the Arbitra- 
tors allegations and proofs which the United States have had no op- 
jwrtunity to answer, comes from the circumstance that most of the 
new matter referred to is of so little materiality or of such small pro- 
bative force, that the privilege of answering is of less imi)ortauce than 
it would otherwise be. There is a failure everywhere in this last doc- 
ument, as there was in the principal Case of Great Britain (including 
as part of it the separate reiK)rt of the British Commissioners), either 
squarely. to assert any proposition vital to the merits of the contro- 
versy, or to attempt directly to maintain it by evidence or argument. 

There are, aside from the matters relating to sovereignty and juris- 
diction, several material questions in this controversy, substantially 
stated in the Case of the United States. 

First. Do the Alaskan fur-seals, under the necessary physical con- 
ditions of their life, habitually so return to the Pribilof Islands and so 
submit themselves there to the control of the proprietors of those 
places as to enable the latter to make them the subjects of an impor- 
tant economical* husbandry in substantially the same way and with 
the same benefits as in the case of domestic animals T 

Second. Has the Government of the United States, the occupant 
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and proprietor of those islands, availed itself of this opportunity, and 
by wit, industry and self denial made these animals the subjects of 
such husbandry, and thereby furnished to commerce and the world 
the benefits of the product, at the same time preserving the stock f 

Third. Do not tliese fa<*ts, under the circumstances proved, give to 
the United States Government, ujwn the just imnciples applicable to 
the case, and in accordance with the general usage of nations in simi- 
lar instances, such a right of i)roi)erty in the seal herd and the hus- 
bandry thus based upon it as entitles that Government to protect it 
from destruction, at the times and in the manner complaine<l off 

Fourth. Even if it were x>ossible to conceive that this right of prop- 
erty, unquestioned so long as the seal herd remains within the terri- 
torial waters of the United States, is suspended as to each and any 
individual seal as soon and so long as it can be found outside the terri- 
torial line, however temporarily, and with whatever intention of re- 
turning, are individuals of another nation then entitled to destroy such 
animals for the sake of private gain, if it is made clearly to appear 
that such destruction is fatal or even largely injurious to the imiH)rtant 
material interest of the United States Government so established and 
maintained upon its tenitory, for the benefit of itself, its i)eople, and 
mankindT More especially if the manner of such destruction is in it- 
self so barbarous and inhuman that it is prohibited in all places where 
civilized municipal law prevailsf Is such conduct a part of the just 
freedom of the seat 

Fifth. Is any practicable husbandry possible in x)elagic sealing, or is 
not that pursuit essentially and necessarily destructive to that interest, 
and certain, if engaged in to any considerable extent, to result in the 
loss, commercially speaking, of the animal to the world! 

Who will say that Her Majesty's Government, in its principal Case, 
or in its Counter Case, takes a square attitude upon either of these ques- 
tions! Who wiW «ny that it squarely negatives either of the two first 
or afiirms the last of these questions, as matters of fact, or meets with 
any satisfactory answer, either upon principle or authority, the prop- 
ositions of the other twot 

What, then, is the character of this Counter Case, so far as respects 
the matter referred to? It seems to consist in great part of desultory 
observations, suggestions, and conjectures, probable or improbable, 
uiM)n immaterial points; or, where the points are material, the matter 
is vague and indefinite, and the proofs slight, often inconsistent, and 
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everjrwliere unsatisfactory. Observations made in one place are qual- 
ified in another, contradicted in another, and i>erhap8 reasserted in 
another. To follow such a line of discussion with minute criticism 
would be an endless task, and when it was concluded it would be found 
to be nearly useless. The best method of dealing with such a sort of 
contention will be to briefly state the poinU to which it seems to be 
directed, and to offer such observations upon these and the matters 
relating to them as seem most pertineut. 

First. Considerable importance seems to be assigned to the point 
whether seals are more aquatic than terrestrial in their nature, and 
surprise is expressed that they should be viewed, in the case of the 
United States, as being very largely land animals. 

But whether they are principally aquatic or terrestrial is of little im- 
portance. It is certain that they are amphibious, and that they live 
sometimes upon the land and sometimes in the sea. The only im- 
I)ortant question is whether they have those qualities, which, under 
the principles upon which the law of property rests, make them prop- 
erty, or render it expedient that an industry established by the United 
States in respect to them should be protected by a prohibition of 
slaughter upon the high seas. 

Second. Much stress is also laid upon the question whether coition 
may be had in the water. Of what consequence is thist We know it 
is a fact that it is had principally, if not exclusively, on the land, to an 
extent which in its circumstances forms the most prominent distinctive 
and controlling feature in the habits and movements of the fur-seal. 
The births certainly take place upon the land, and it is there that the 
young are nourished and brought up. 

Third. A good deal in the way of conjecture is stated and sought to 
be supported, to the effect that the seals may have had, in times of 
which we know nothing, other breeding places, of which we know 
nothing; and may again be driven to other haunts. It is not perceived 
that these conjectures are in any manner relevant. They are purely 
conjectures, and were they detei mined one way or another, it would 
not matter. What we are dealing with is an animal which has had uni- 
form habit« ever since anything has been known about it; and the only 
reasonable conjecture which we can make is, if it were of importance 
to make any, that it will continue to have, in the future, the same 
habits, as under the same circumstances it has had in the past. 

Fourth. In the report of the British Commissioners, submitted with 
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the original Case, it was in substance admitted that the Alaskan herd 
was entirely separate and distinct from the herd on the opposite side 
of the Paciflc Ocean. A good deal of matter is set forth in the Counter 
Case tending to support the opposite notion, that the members of these 
different herds commingle. 

It is enough to say in answer to all this, that the utmost which is 
asserted is mere conjecture, and as such should be dismissed as wholly 
unworthy of consideration. Surely this Tribunal will find other grounds 
than conjecture upon which to base its decision. And besides, the ab- 
sence of any commingling between the herds worthy of consideration 
is ftdly proved by the evidence. 

It is suggested in the Counter Case that the distinctive features 
which the Alaskan herd exhibits are probably those only which are 
due to a long residence under peculiar geographical conditions. Let 
this be conceded. How otherwise could they be deniedt Ui)on the 
si>eculative question whether these different herds of seal are of dif- 
ferent species or not, or whether they were once derived from a com- 
mon stock, we are at liberty to amuse ourselves with such conjectures 
as may please us. It is of no importance how the Alaskan herd ac- 
quires its distinctive physical peculiarities, if they have actually been 
acquired so that they can be distinguished from others, and of this the 
testimony of the furriers, to go no further, is conclusive. 

But what if it were proved even that the herds did commingle t It is 
not perceived that this would be of any material consequence. Would 
it be for this reason any the less a crime against the law of nature to 
destroy themt Would it be any the less important that the seals 
should be regarded generally as property or any the less important 
that such regulations should be adopted as would prevent their exter- 
mination t 

Fifth. It is again insisted, as it was in the report of the British Com- 
missioners, that it is not proved that the females go long distances 
from the breeding places into the sea to seek for food while they are 
nourishing their young. But in the face of the evidence that the 
females actually do go into the water universally, that they are 
destroyed there in large numbers, and that they have in numerous 
instances been found and killed by pelagic sealers at long distances 
from the shore with their breasts filled with milk, how can it be sug- 
gest^ed, with any expectation of belief* that the fact is not proved t 
For what purpose do the females resort to the water t What is the 
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object of their distant excnrsioiis into Bering sea, where they have 
been Itoown to bet Is it not reasonable to suppose that nursing 
mothers require nourishmentt And how else are the young sup- 
ported t 

But here, again, suppose it were true that these excursions were not 
made for the purpose of food. They are yet made, and tlie danger of 
their being slaughtered by pelagic sealers is as great as if the object 
of their excursions were food. 

Sixth. Much space is devoted in this Counter Case to the subject of 
the frequent finding of numerous dead pups; and here also conjecture 
is abundantly resorted to. It is suggested that they may have been 
killed by disease, or by the rush of other seals over them, or by the 
waves of the sea, or by their mothers having been killed by being 
driven to the hauling grounds and thus injured and x)revented from 
finding their way back to their young. But to what purpose is it to 
suggest that a great variety of things may have happened, of no one 
of which any proof is given t Doubtless it is true that some of the 
young die from a variety of causes of which we know nothing, as is the 
case with all animals. The question is, whether the slaughter of their 
mothers by pelagic sealing is not a cause, and the principal cause of 
this mortality. When we know that the mothers do habitually resort 
to the sea, where they are killed in great numbers, when we know that 
they have often been killed at long distances from the shore with their 
breasts distended with milk, when we know that suckling is the natu- 
ral and only mode of nourishment to the young, and when we know 
that a number of the pups dead upon the islands are extremely emaci- 
ated, and exhibit all th« appearances of having died in consequence of 
the loss of nourishment, the conclusion seems plain enough that their 
motherH have been killed at sea and they starved in consequence and 
no amount of conjecture can displace it. 

Seventh. It is said by way of argument against the allegation of a 
property interest that the seals, although they return to the same gen- 
eral breeding place, do not always return to the same inland or to the 
iame place upon the same island. This may or may not be true; but of 
what importance is it, when it appears that all the islands ever have 
been, now are, and are likely to continue to be the property of one pro- 
prietor, the United States Governmentt And if it were otherwise, if 
there were many different proprietors of the different islands and of dif- 
ferent places on the same islands, of what consequence would it be 
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ni>on the general qnestions of property interest or what regulations 
were necessary in order to preserve the herdt 

All the points above enumerated, made by the British Counter Case, 
are, it is conceived, essentially immaterial. They might be decided the 
one way or the other without touching the merits of the real question 
of the controversy. In saying this, however, we by no means intend to 
intimate that anything is contained in this Counter Case, by way of 
evidence, which in any way modifies or weakens the proofs which the 
United States have in their principal Case adduced to support the posi 
tions taken by them. 

There are, however, some points which the Counter Case deals with 
which are of greater importance; but in respect to these, although the 
points themselves are material, the new evidence which is brought for- 
ward or the new views which are suggested are not perceived to be 
material. Some brief observations should be bestowed upon them. 

First. Pelagic sealing is again defended, but how is it defended t Is 
it denied that it is in its nature destructive as involving the kiUing of 
females to a much greater extent than males Y Is it denied that the 
the greater part of these females are either pregnant or nursing, and 
sometimes both t Is it denied that a great many victims are killed and 
wounded which are never recovered! Is it denied that many young 
perish on account of the death of the mothers! There is no denial upon 
either of these points. What then is asserted or suggested in the 
Counter-Case t Simply that the statements upon this subject are exag- 
gerated. 

It would enable counsel for the United States to better answer any 
position taken on the part of the Government of Great Britain upon 
these points if the counsel for the latter would commit themselves to 
some definite proposition or assertion, but this is carefully avoided by 
them. They say, indeed, that the statements upon this head are ex- 
aggerated; but whose statements are exaggerated! And how muoh are 
they exaggerated! The evidence given in the Case of the United 
States in great abundance shows that from 75 to 90 per cent of the 
entire pelagic catch is composed of females. If it be this which it is 
insisted on the part of Great Britain is an exaggerated statement, then 
how much is it exaggerated! Is it exaggerated 5, or 10, or 20, or 40, 
or 60 per cent! What, according to the best information obtainable 
by the counsel for Great Britain, is the most reasonable statement of 
the proportion of females in the pelagic oatch! They give us no infor- 
14749 ^21 
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luation upon these points. Tbey offer no estimate; and if we recur to 
the proofs contained in the depositions which are given, we are still 
worse off. These vary from 6 to 80 per cent. Most of them, those 
that place the amount at less than half, every one can see must be 
false. For what purposes are such proofs presented! Is it expected 
that they will be believed to be truet It will perhaps be suggested 
that the truth may be found by taking an average of these inconsistent 
statements. Such a course has been pursued on the part of the Gov- 
ernment of Great Brita.in upon the point of how many seals are killed 
or wounded that are never recovered; but the method of endeavoring 
to obtain the truth by taking an average of lies seems to be open to 
question. 

Upon this whole matter the counsel for the United States will content 
themselves by offering the following summary of considerations : 

I. The assertion in the Case of the United States is, that the propor- 
tion of females in the pelagic catch is at least 75 per cent. The rea- 
sonableness of this is supported in multiform ways. 

(1) It is nowhere denied in the report of the Commissioners on 
the part of Great Britain, nor even in the British Counter Case. 

(2) Upon any fair construction of the answer of one party to the 
allegation of another, it must be taken as admitted. The admis- 
sion is reluctantly made in the British Commissioners' Report and 
in the British Counter Case also that a "considerable proportion" 
of the pelagic catch consists of females. What does a " considera- 
ble proportion " meant Five per cent., or 10 per cent., or 20, or 50, 
or 76, or 80t The language is sufficiently broad and indefinite to 
cover either of the proportions named, and, as the assertion made 
on the part of the United States is not denied, the admission in 
question must be taken to be an admission of the fact substantially 
as asserted on the part of the United States. 

(3) The proofs adduced by the United States from persons en- 
gaged in x>elagic sealing or with definite knowledge of it, over- 
whelmingly support the assertion. 

(4) The proofs contained in the British Counter Case also support 
it. They are the statements of the pelagic sealers themselves, a 
class of witnesses in the highest degree interested and not very 
much to be depended upon. They must be taken most strongly 
against the parties making them. And excluding those that are 
manifestly false, we find enough remaining to folly support the con- 
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tention of the United States. Among these witnesses there are a 
large number who place the proportion of females in the catches 
made by them, respectively, higher than 60 per cent. 

(6) But the proof furnished by the furriers is absolutely decisive, 
and this makes the proportion fully equal to the assertion by the 
United States. 

(6) If we look at the probabilities of the case, no assertion in 
opposition to the contention of the United States could be enter- 
tained for a moment. When we consider that the female at sea is, 
as a general rule, more easily approached, and therefore more easily 
secured, than the male, and that the number of breeding females 
is, as compared with the breeding males probably twenty to 
one, how is it possible that the slaughter of the females should not 
embrace anywhere from three-fourths to four-fifths of the entire 
catch t If indeed, we could credit the assertion continusilly put 
forward in the report of the British Commissioners and in the Brit- 
ish Counter Case, that there has been for years on the Pribilof 
Islands an excessive slaughter of young males, and that thus the 
number of breeding males has been very much reduced, so as to 
make the harems three and four times as large as they formerly 
were, the excess of females over males would be vastly multiplied, 
and the wonder would almost be how any breeding male should 
ever be killed. 
II. Considerable attention is given to an attempt to controvert the 
position of the United States, that a large number of seals struck by 
pelagic sealers are lost without being recovered. Of course the United 
States have had no opportunity to controvert the proofs presented upon 
this point in the British Counter Case. They contain no evidence excei)t 
that of pelagic sealers, and this must be taken most strongly against 
them. Upon this point the reasonable and probable inferences from 
incontestible facts are of greater weight than the loose and suspicious 
statements of the witnesses referred to. We know that when a seal is 
killed he sinks at once, because his specific gravity is greater thaTi 
that of the water, although he may sink more quickly in some in- 
stances than others. We also know that when a seal is wounded, but 
not killed, he has great capacity to escape the pursuer. We know that 
skill in shooting and skill in recovery must vary very much among dif- 
ferent men. Under these circumstsmces, it is not reasonable to believe 
that half the seals fatally wounded are secured. 
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III. Further attention is given to alleged mismanagement of the seal 
herd upon the Pribilof Islands. Little or nothing new in the way of 
evidence is offered upon the subject, but the assertions contained in the 
British Commissioners' report are repeated and enlarged. The points 
on wliich particulars of this alleged mismanagement are stated are: (1) 
the excessive killing of young males; (2) injuries committed by what 
is called "overdriving"; (3) raids upon the islands. 

(1) Concerning the excessive slaughter of the young males, 
there is no trustworthy evidence than an annual draft of 100,000 
was, before any injury effected by pelagic sealing, excessive. It 
is undoubtedly true that such a draft upon the islands, coupled with 
any considerable amount of captures at sea, would be excessive, 
and consequently we find that after pelagic sealing had reached 
considerable proportions it became increasingly difficult to make 
the annual draft of the 100,000 upon the islands, which difficulty 
increased to such an extent that in 1890 it was arrested by the 
action of the agent of the United States Government. If at that 
time, or x)rior to that time, the extent of pelagic sealing had been 
known and its effects upon the herd ascertainable, action would 
have sooner taken place to restrict the killing upon the islands. 
In this suggestion the damages occasioned by pelagic sealing are 
insisted on as its defense. 

(2) In respect to over-driving, no proofs are submitted which 
ftirnishes any considerable support to the assei-tion. It is un- 
doubtedly true that from the very nature of the case there may be 
more or less seals included in the drives unfit, by reason of being 
females or otherwise, for slaughter. These are allowed to drop 
out to regain the herd. The business of driving may be, if negli- 
gently conducted, trying and injurous to the subjects of it, but it 
is not necessarily so in any considerable degree. There is no 
proof worthy of attention that it is so negligent. The interest of 
those engaged in it is largely the other way. And the evidence 
that it is well conducted is ample. 

(3) Upon the Islands it is to be said that undoubtedly there 
have been in the past, and may be in the future, attempts, some 
times successful on the part of marauders, to take seals by night. 
But of what consequence is this to the argumentt Does it show 
anything more than tliat there ouglit to be kept an adequate guard t 
And certainly we know that it is in the interest of the proprietors 
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to keep one. What self-interest will not move men to do, they 
will not do from any other motive t But whence do these raids come 1 
From the very sealing vessels engaged in pelagic sealing. That is 
one of the mischiefs of that pursuit. 

(4) Touching the allegations of mismanagement upon the islands, 
embracing the three foi-ms of possible injury to the seals which 
have been mentioned, there is this to be said : they may possibly 
occur in consequence of carelessness or neglect; but every motive 
and every interest stimulates the United States as well as their 
lessees, to make the evils as small as possible. 

And concerning the extent to which these evils exist, the con- 
clusion must be formed upon the statements of actual witnesses, 
and not upon lectures or articles in newspapers based by the 
writers we do not know upon what evidence or whether ui)on any 
evidence at all. 

(5) But what is the i)oint supposed to be established or sup- 
I>orted by this matter concerning mismanagement upon the islandst 
What is the object for which it was introduced! What conclusion 
would it justify if the assertions were proved to their fullest extentt 
Do they show that pelagic sealing is any less mischievous t Do 
they show that in that form of sealing males are taken and not 
females! Do they show that in that form of sealing a great many 
are not wounded and crippled that are never recovered! Do they 
show that in administering a herd of such animals on the land 
females should be slaughtered and not male« f Do they show, or 
are they intended to show, that the United States has not adojited 
methods grounded ux)on the right principles! Do they show or 
are they intended to show, that a dififerent set of proprietors than 
the United States would attend to the business in a better and 
more economical manner and with better methods! If so, what 
sort of proprietors should they be! What scheme of administra- 
tion should be followed! How should the selections for slaughter 
be made! Answers to these questions would be extremely perti- 
nent, but none seem to have been suggested. 

(6) The report of the British Commissioners more than intimated, 
although quite inconsistently with admissions made by them, that 
the capture of seals ux)on the land was an error, and that the ideal 
mode of dealing with this animal was to confine the pursuit to the 
sea. The Counter Case on the part of Great Britain does not avow 
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this proposition. Is it the intention on the part of the Govern- 
ment of Great Britain to 8ui)port that viewt If so, some intima- 
tion to tliat effect wonld have been extremely pertinent in this 
Counter Case. 

And wlien that view comes to be supported, if at all, it is to be 
hoped that those who advocate it will take into consideration and 
give satisfactory explanations upon the following points: 

(a) What mail of science, familiar with the races of animals and 
the causes which tend to their destruction or their preservation, 
entertains a like viewt What man acquainted with the business 
of practical husbandry and dealing for profit with a race of ani- 
mals polygamous in its nature, thinks it wise to slaughter males 
and females indiscriminately for the market, or rather, to make 
their selections for slaughter consist in the proportion of 75 x)er 
cent of females. 

{b) Is it likely that any better provision for the preservation of 
the race of fur-seals can be suggested than that which assigns the 
rewards of preservation to those who alone have the ability and 
the disposition to exercise the best methods of preservation! 
Is the method which has preserved in undiminished numbers for 
one hundred years and upwards the herd of seals resorting to the 
Commander Islands, a mistake, and is the same method which has 
been pursued for nearly the same i)eriod on the Pribilof Islands, 
and with the same effect until the ravages made by pelagic sealing 
were committed, also a mistake! And wherein is there any 
essential difference between the methods pursued on the two groups 
of islands! 

And, finally, were it even admitted that the United States Gov- 
ernment mismanages its own business to the detriment of its own 
interests, would that destroy its right of property in the business! 
Or deprive it of the right of self-defense! C r justify a slaughter 
by the poachers which would otherwise be unjustifiable! Or even 
render it probable that such mismanagement would not be corrected 
by experience! 
It is worthy of remark, in conclusion, upon the subject of regulations, 
so largely dealt with in the British Counter Case — 

1. That while it is now professed on the part of Great Britain that Her 
Majesty's Government is willing that just regulations for the preserva- 
tion of the fur-seal should be adopted, it is solely owing to the refbsal 
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of that goverinnent to consent to any snch regulations, on aceonnt of 
the objections of Canada, that this controversy has arisen and this ar- 
bitration has been rendered necessary. The attitude of Canada on this 
subject plainly shows that it quite well understands that auy regula- 
tioijs adopted for the preservation of the seal which would be at all ad- 
equate for that purpose must substantially, if not entirely, put an end 
to pelagic sealing. The object of the adventurers, which that Province 
thinks it right to protect, is simply to make what profit is to be derived 
out of the destruction of the fur-seals in the few years required for its 
completion. 

2. In the British Counter Case, every objection possible to be 
brought forward to the making or enforcing of any regulations, is 
insisted on. The real position assumed is that of opposition to any 
regulations that would be of sufficient value to be worth adopting. 
Those proposed by the British Commissioners are for the benefit of 
pelagic sealing and an enhancement of its profits, and its consequent 
destruction by restricting the unquestioned right of the United States 
to take the seals on its own temtory. In answer to the proved charge 
that pelagic sealing conduces to the inevitable extermination which it 
has produced everywhere else, and that the methods employed by the 
United States Government tend to the preservation of the animal 
while making its product available to the world, it is gravely proposed 
by the British Commissioners to adopt regulations which would dimin- 
ish that use which is consistent with the protection of the seal, and 
which is not called in question by the treaty, so as to increase the use 
which is destructive; and to add to the losses already suffered by the 
United States in its territorial interest, by increjirsiug the profits of 
those who are engaged in destroying it. It is difficult to deal seriously 
with such proposals* 

B. J. Phelps. 

James C. Carter. 

H. W. BLODaETT. 
F« B. GOXJDERT. 
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